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5 5 oa orb : various have. ; Be . „ 
> SANE been on Definitions of -, 2 f. al. 3 
War. Cicero defines it to ;;- Hen | 


be a Diſpute by Force, — el, A 
when, he ſays, there are . | 
two Sorts of Conteſt, one ly net | 

: Debate, the other by Force : 
dy which ns Sort of Conteſt he certainly 
neans Yar, * 


Bur 


De Offic. Ab. 1. 6 11. 


given a much fuller, and, I think, more, 


Strictneſs, call that a Private War, which i 


alis tranſeuntibus, F 191, 


But this Definition ſeems too copfined | 7 
Cuſtom has ſo prevailed that not the Act of 
Hoſtility, but the State and Condition of the +; 
contending Parties now goes by that Name; Nen 
ſo that War is the State or Situation of thaſe, j;, 
conſidered in that reſpect, who diſpute by For HN no 
of Arms. t Another Author calls it only Au 
Contention of the public Arms.* But Mr. Byn-% 
kerſhoek, an Author of great Reputation, has 


perfect Definition of War, which he ſays, Is if | 
Conteſt between independent Sovereigns; whiff 
are therefore intitled to purſue their own ji 7e 
Rights by Force or by Artifice. 3 


This Definition ſays, independent Sovereign What 
whether they be Nations, or private men 
where there is no Community : For, in this 
Caſe, they are the ſame : Nor can you, inf 


carried on between mere private Men: For 
where there is no Community engaged, it i$ 
no War at all; feeing that nothing can bg 
called Private, but in contradiſtinction tn 
what relates to the Publick. Wherefore whe 
rh 


ar, 
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aſe, 
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IVE 
dns, 

hom 
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+ Grotius de jure Belli & Pacis, / 1. c. 1. 5 A 
* Albericus Gentilis de Jure Belli, c. 2. 
5 Queſt. Jur. Pub. J. 1. 4. 1.,--Sce Heinecius de Ju 
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the whole Community is not engaged in a 
ed. War, it ceaſes to be a private War, and be- 
of comes private Force or Violence. Thus, if 
the from a Debtor who owes me ten Talents, I 
ne; extort the Debt, I incur the Penalty of the Ju- 


50 ſe I lian Law againſt private Violence. For it is 


or not neceſſary that Men ſhould be killed or 
wounded in ſuch a Caſe: But he offends 
againſt this Law, who requires or extorts 
s what is owing to him, by any other than /aw- 
ul Means. 


The Definition ſays again, entitled to purſue 
heir own juſt Rights. That is to ſay, as far 
ns defending or recovering them; which are the 
ſole Cauſe of the War: But it is to be noted 
hat a Var, thus begun, does not end here. 


mes No; the whole Nation, which has committed 

Mie Injury; and every Privilege belonging to 
u, iS, ſeems thereby to have forfeited its Rights 
wich ih that Nation which has ſuffered the Injury, 


his certainly is the End and Deſign of the 
ar, it the injured Nation thinks fit to carry 
to that Extremity: Neither does the Har 
aſe, nor indeed ought it to ceaſe when his 
Iss recovered juſt ſo much as the other de- 
119W1ved it of. The whole State, as well Per- 
ns, as Things, belongs to the Prince with 
hom we are at Har. Wherefore, as in the 
Dur, Wie of Debt we require the Perſon of the 

3 B 2 Debtor, 
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Debtor, and all his Goods: So, in the Caſe 1 


of War, we acquire a kind of Right to the 
Prince, and all his Nominions, In the firſt 7 
Caſe, indeed, we can exact no' more than is 
due to us; but in the latter, human Ties be- 


ing in ſome Meaſure diſſolved, we take up, 
Arms with a Deſign of ſubduing the Enemy, 
and every Thing that belongs to bim: Making 
uſe of all that Right which that Prince himſel/i 


had in his Dominions : That is to ſay, an ab- 
ſolute Power over all Men and Things within 
his Territories. For it is a general and effentialf 


Condition of War that it cannot be limited 


and confined. 


„It is ſaid, A Conteſt. By which Word is no! 
barely meant the Act of Fighting; but ali 
the very State of the Var: For, the Thing 
being expreſſed, the Quality thereof is evident 
'Thus, when Lawyers define Servitude, they dd 
not underſtand only that Action by which 
Freemen are ſubjected to the Dominion 
others; but alſo the State and Condition d 
Slavery. Grotius himſelf obſerves the ſame 


in his Definition of War, which he has bok 


rowed from Cicero. 


It is added, By Force, not by juſt Force oni 
For every kind of Force is Juſt in War : and 


15 therefore juſt, becauſe it is lawful to ta 
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tion 0 
e ſame 
aas bo} 


ce onl\} 
and 
ro tal 
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him at any Diſadvantage ; ſuch as when he is 
diſarmed; to deſtroy him with Poiſon ; to 
aſſault him with Artillery and Fire Arms, 
when he perhaps has no ſuch Weapons; and 
in a Word to deſtroy him by every Method in 
our Power. Grotius, indeed, differs from this 
Opinion as to Poiſon, and ſays, that the Law 
of Nations, if not of all, yet of the more civi- 
lized, allows not the taking the Life of an Ene- 
my by Poiſon, which Cuſtom, he thinks, was 
eſtabliſhed for general Benefit, leſt Danger 


ſhould be increaſed tao much, ſince Wars 


were become ſo frequent. But it is probabl@ 
it was firſt introduced by Kings. For, it their 
Life be more ſecure than that of others, when 
attacked by Arms only, it is on the other Hand 
more in danger of Poiſon, unleſs protected by 
a Regard to ſome Sort of Law, and the Fear 
of Diſgrace and Infamy.* However, this 
general Conſent is much eaſier to be ſuppoſed 
than proved. The Roman Conſuls, who in- 
formed Pyrrhus that one of his People had of- 
fered to poiſon him, ſaid, That Wars ſhould be 


waged by Arms, not by Poiſon ; but at the ſame 
Time they told him, That it was not for his 


Sake they gave him that Information; but that 
they might not incur the Infamy of having cauſed 
him to be deſtroyed in that Manner. f But if 
= WY we 


big 


* Grotius de jure Belli & Pacis, J. z. c. 4. 8 TH 
Plutarch in Vit. Pyrrh. vol. 1. 
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we conſult Reaſon alone (that Miſtreſs of the 
Law of Nations) we ſhall find that every 
Thing is lawful againſt an Enemy, as ſuch. 
We war againſt an Enemy becauſe we think, 
that by having offered us an Injury we have a 
Right to ſeek the Deſtruction of him, and 
every Thing belonging to him: And, as this 
is the End and Deſign of our appearing in 

Arms, what matters it by what Means we at- 
tain that End? You cannot call that Judge 
an unjuſt one, who orders an unarmed Male- 
factor to be put to Death by an armed Exe- 
$utioner, For, ſhould you unbind and arm 
him, it would no longer be inflicting a Puniſh- 
ment adequate to his Crime; but giving him | 
the Chance of his Courage or good Fortune to tha 
„ 5 576% 


If you think that you are at Liberty to make | 
uſe of that Sort of Force orViolence only which | l 
your Adverſary uſes againſt you; you confeſs at r 
the ſame Time his Right to be equal to yours, allc 
notwithſtanding you make War againſt him Me 
on account of the Injury he has done you. 3 he 

But your Enemp, in reſpect to you, ſtands in be 

the Place of the condemned Perſon: And you : Wa 
ſtand in the ſame Light in reſpect to your Ene- Du. 
my: But in the Eyes of a third, a Friend to Me 
both, the Cauſe of each is equally good, and | Uſe 
boch are in the Right. bre 

| Deceit} 


9 
* 
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ry A Deceit or Craft ſhould not be excepted in 
h. defining War: ſince the Difference is trifling 
whether you uſe Artifice or Courage againſt 
a fan Enemy. Authors think otherwiſe ; but I 
ad admit of all Kinds of Deceit or Cunning : Per- 
us ch alone excepted: And I except this, not 
in becauſe it is unlawful or unjuſt againſt an Ene- 
at- my; but, your Faith being once pledged, 
ge He ceaſes to be your Enemy as far as that 
le- Faith extends. When the very End and De- 
te- ſign of War is to deſtroy an Enemy by all 
rm manner of Methods; why ſo many Authors 
ſn⸗ſhould oppoſe the making uſe of Deceit and 
im Arfrtiſice, there can be no other Reaſon, than 
that theſe Authors miſerably confound Great- 
es of Mind (ſometimes ſeen in Warriors) 
with Juſtice, of which alone we are treating. 


Juſtice in War is abſolutely indiſpenſible : 
I Greatneſs of Mind is merely voluntary. That 
allows of your deſtroying your Enemy by any 
Means: This grants to the Enemy whatever 


ou, he would arrogate to himſelf, or deſire ſhould 
in be done to him in the like Caſe : And thus 
„ou Maris carried on in the fame Manner as a 
ne- Duel. Jaſtice admits of your having more 
| ro Men than your Enemy, and of your making 
ind Uſe of Engines and Arms which he has not: 


3 Greatneſs of Mind does not allow of theſe 
Deceith B 4 Advantages. 


E 1 
Advantages. Juſtice allows every Kind 2 4 
Craft and Artifice except Perfidy : but Great. 
neſs of Mind diſdains them, even though the 
Enemy makes Uſe of them: For to prac- * 
tiſe Deceit is che Effect of Cowardice ; but a 
great Mind is not afraid, 3 


But whatever has been the Opinion of theſe Y 
Authors, we find ſome of the greateſt Men 
have thought Deceit not only lawtul but com- i 
mendable in War. Xenophon ſaid there was » 
Nothing more profitable in War than Fraud; t 
and we find that wiſe Prince Ulyſſes famous t! 
for Stratagems in War. Grotius gives us  þ 
many Authorities both for and againſt this I 
Opinion. Auguſtine,* in a Treatiſe on Juſ- 7] 
tice, ſays, hen a juſt War is undertaken, it te 
matters not in Juſtice who fights by open Force,  t\ 
and who by Deceit. To Greatneſs of Mind fe 
may be applied what the Roman Conſuls wrote | 7 
to King Pyrrbus; We do not fight for Hire or | 
Reward, or with Deceit. + Notwithſtanding. ne 
which the Romans, as well as all other Nations, aq; 
ſometimes regarded one, and ſometimes be other, an 
Perfidy, indeed, is contrary to the very Na- N 

L 
A 


n ene 2 
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ture and Rules of Juſtice; by Perfidy I mean | 
the Breach er Non- Performance of any Agree- ® 
ment, voluntarily entered into with the Enemy, 
during the War; ſuch as ſuſpending all Acts 

of i 


— 


* Queſt. 10. in Joſuam. + Gelhus, 4 3. c. 8. 


(9) 

of Hoſtility for a certain Time; keeping 
within certain Limits in the Enemy's Coun- 
try, where we may happen to be Priſoner, 
when we have given our Promiſe not to eſ- 
cape, or exceed thoſe Bounds ; meeting to 
negotiate, and endeavour to bring about a 
Peace, which ought always to be the End of 
Far; protecting thoſe to whom we have giv- 
en Paſsports and the like; For, though War, 
in its Nature, deftroys or ſuſpends the State 
of Society between two Nations, we muſt not 
thence conclude it is ſubjected to no Law, and 
that all Right and Obligation are at an End 
between two Enemies. That there is ſuch a 
Right of War obligatory, and that there are 
Things unjuſt and unlawful, even with reſpect 
to an Enemy, is very certain; for although 
two Powers are at War, they are not there- 
fore diſpenſed from keeping their Word, and 
fulfilling the Engagements they have made 
with each other during the courſe of the Var; 
nor can we make any Diſtinction between the 
different Agreements we may enter into with 
an Enemy, for this is not merely the Law of 
Nations, but it is an Obligation which the 
Laws of Nature lay upon us, to obſerve ſuch 
Agreements inviolably, and relates as well to 
ſuch Agreements as do nct tend to put an 
End to the Var, but only to ſuſpend or mo- 
derate Acts of Hoſtility, as to ſuch as tend to 

the 
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( 10 ) 
the Reeſtabliſhment of Peace. Cicero juſtly 
afſerts that there is a Right of Var which 
ought to be obſerved between the contending 
Parties, and that the Enemy retains certain 
Rights, notwithſtanding the War. Eft autem 
jus etiam bellicum, fideſque juris jurandi ſpe cum 
haſte ſervanda.{ So Puffendorf ſays an Enemy 
may very juſtly be impoſed on by falſe Re- 
ports and falſe News, but muft never have 
Engagements made towards him violated, where 


they are entered into voluntarily, by ſome 


Promife or Agreement, And Grotius very 
juſtly obſerves, that every Promiſe confers a 
new and ſpecial Right to the Perſon promiſed, 


which is in Force even among Enemies, not- 


withſtanding their open Hoſtility; and that 
not only in expreſs Promiſes, but alſo in tacir 
ones, as where an Interview is demanded, in 
order to treat of Peace; to capitulate ; to 
bury the Dead, or the like. It is a Saying 
worth Remark, which was uſed by Silius 
Halicus, who had been a Roman Conſul, Opti- 
mus itle Militie cui poſtremum premumque tuert 
inter Bella Hidem. He is the beſt General who 
punctually obſerves his Faith with the Ene- 
my. Of this Opinion have all Authors and 
all Nations acknowledged themſelves. How 
well will this Opinion ſquare with the Con- 


duct 
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duct of a neighbouring Nation, who entered 


Germany only as an Ally to the Auſtrians, in 


the War between them and Pruſſia, and un- 
der Pretence of forcing a Paſſage through the 


Electorate of Hanover, ſeized not only that 
Electorate and its Revenues, but alſo all 


Countries and Places belonging to the Allies 


of Hanover ; as Brunſwick, Heſſe-Caſſel, &c. 
and after entering into a Conyention for a 
Ceſſation of Arms to the 1ſt of April, 1758, 
with the Hanoverian Army, broke through 
almoſt every Article of that Convention be- 


fore it had ſubſiſted two Months, and in the 


End obliged the oppreſſed Hanoverians and 


their Allies to reſume their Arms; which 
| ended in a Retreat from all thoſe Countries, 


as inglorious as haſty, though they had been 
juſt before dealing out their Revenues, as 


| conquered Countries. A Breach of Faith 


ſcandalous to their Country, and what any 
Nation leſs ſkilled in Perfidy would have been 
aſhamed of. But ſuch has been the conſtant 


1 Practice of theſe People, that we may well 


apply to them what Valerius Maximus ſaid of 
Hannibal, That he was a profeſſed Enemy to 
the Romans, and to all Italy, and a greater to 


Faith itſelf. 


Before I part with this Subject, I ſhall men- 


tion a Definition of War, given by Mr. 


Domat, 


{ 12 ) 


Domat, though it appears to me rather inde- 


finite and imperfect. Wars, ſays he, are an 
ordinary Conſequence of the Differences which Þ 
fall out between the Sovereigns of two Nations, | 
who being independent on each other, and having 
ho common Judge, do themſelves Fuſtice by Force 
of Arms, where they cannot or will not haut 
Mediators to make Peace between them ; be- 
cauſe, adds he, they take in that Caſe, for | 
Laws, and for Decifions of their Differences; 
the Events which God gives to Wars.* The 
Definition of Demoſthenes, in fewer Words, is 
more deſcriptive, when he ſays, That War is | 
made againſt thoſe who cannot be refrained in a 
judicial Way. To which I ſhall add one De- 
finition more, viz. That War is a State of 


—_—.. 


BESS 


Heoſtility between two Nations, States, Pro- 


vinces, or Parties: Or the Exerciſe of Vio- 3 | 
tence, under ſovereign Command, againſt Witb- 
ſtanders. Thus Force, Authority, and Re- 


ſiſtance, are eſſential Parts of Var. 


— 


* See Domat's Treatiſe of Laws, c. 8, F 4. 
+ Oration on Cher/one/as. 
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IVhether a public Declaration is neceſſary to make 
| r . 5 
4 Da =” TR A.. . H. ne. 

\ HOSE, who have wrote on the Subject 

of public Juſtice, make many Things 
requiſite to the Lawfulneſs of a Var; and 
amongſt them, hat it be publickly declared ei- 
ther by Proclamation for that Purpoſe, or by 
ſending a Herald. The European Nations 
ſeem to have embraced this Opinion. It is 
undoubtedly neceflary to make a Demand of 
what we want, before we uſe Force and Arms : 
But whether we may uſe Force, after that De- 
mand refuſed, without a public Declaration of 
War, is the Subject of our preſent Inquiry ? 
Albericus Gentilis, a Spaniard, is of Opinion, 
that it is not lawful to uſe Force before a pub- 
lic Declaration of War; becauſe all Friendſhip 
is to be publickly renounced, that nothing be done 
privately.* The Law of Nature indeed does 
not lay us under any Neceſſity of proclaiming 
War ; and fo Grotius thinks, viz. where either 
Force is repelled by Force, or Puniſhment demanded 
of him who is the Offender, there no denouncing 
of WaR is required F And Latinus obſerves 
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( 14 ) 


in Dionyſus Halicarnenſis (where he complains 3 
of Eneas and the Trojans for having plun- 
dered his Country without any Reaſon, and | 
without having declared War ;) That whoever 
is attacked defends himſelf immediately againſt the | 
Aeggpreſſor. But as often as one Thing is to be | 
taken for another, or the Goods of a Debtor | 


are to be ſeized for a Debt, a Demand is ne- 


ceſſary; much more ſo when the Goods of | 


Subjects are to be ſeized for the Debt of the 
Prince, whereby it may appear we have no 
other Way of recovering our own, or our Debt 


but by War. So a Sovereign ought not to be 


attacked, either for the Debts or Offences of his 
Subjects, 'till Satisfaction has been demanded, 
the Denial of which makes him in the Wrong, 
ſo that he may be deemed to be the Cauſe of 
the Damage done to Foreigners, or to render 
himſelf culpable towards them. No civil So- 
ciety, or other public Body, is accountable for 
the Faults of its particular Members, unleſs it 
has concurred with them, or has been negligent 
in attending to it's Charge: For, to make a 
Man accountable for another's Fault, there 
ought to be a Concurrence of Knowledge and 
Permiſſion : Many Authorities to this Pur- 
poſe are cited by Grotius :* And though 
he does not think a public Declaration of War 


always ; 


8 — 2 ad 


De jure Belli & Pac, . . . 11. 
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(15) 
always neceſſary, yet he thinks it ought always 
to be made appear that it 1s not the Under- 
taking of a private Perſon, but the Will of all 
the People, or the Heads of them, to wage 
War and fo Puffendorf ſpeaks of it as of the 
Law of Nations, Nicolaus Hertius, in his 
Notes on Puffendorf, does not indeed deny but 
a Declaration of War is grown cuſtomary 
among Nations; but he thinks that Cuſtom 
has not the Force of an Obligation. Cbriſtia- 
nus Thomaſius,F a Man of found Judgment, 
refers a Declaration of War (not improperly in 
my Opinion) to the Offices of Humanity merely, 
to which no Man can be compelled, He aſk 
what is, or ever was the Difference, between 
a War declared and not declared? Whether 
there are any Laws belonging to the one, which 
do not belong to the other? He therefore 
denies that what Grotius alledges from Dion 
Chryſoſt. ought to refer to the Law of Na- 
ture merely: viz. ſeveral Wars are begun 
without Declaration. Nay he himſelf refers 


them to the Law of Nations, and immediately 

adds, It is a Queſtion worthy of a particular 

Diſſertation to explain it properly. Bynkerſhock 7/4 . , 

has been very full upon this Subject, and is of, 7. 2 
Opinion that there is no Conſideration which 3 . 

| makes a Declaration of War abſolutely neceſ— */,, 
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ſary, notwithſtanding it is one of thoſe Things 
which is right to be done, though not required 


by any Law. A War, ſays he, may com- den 
mence from the public Declaration, or from fing: 


| Force uſed on both Sides: Of which Opinion 
he ſuppoſes the States General to have been MP 
| when, on 17th Fanuary 1665, they declared 3 5 
| the Dutch Ships, which had been taken by hein 
| the Engliſh, might be claimed, becauſe they Who 
had been taken before a Declaration of War, o! 
| | or any Force uſed by the Dutch.“ But a War um 
| may have its Commencement from a Denia! 
of Juſtice, after a Demand made. For a Re- We; 
[ fuſal of Juſtice differs not from Force. It is A aa 
| certainly neceſſary that what is due to us Hane 
ſhould be demanded to the utmoſt z but it is ter; 
| not neceſſary that this Demand ſhould be at- MWeccu; 
tended with Threats of War, or a Declara- 
| tion. What Grotius has ſaid concerning a | 
= :- Warning, may well relate to a Demand only, i 
| but not what he ſays afterwards of a public 
| Proclamation. Reaſon informs us, that when | 
| Juſtice ceaſes, as is often the Caſe amongſt | 
Princes, every Man may recover what another | 
| has unlawfully taken from him, and-refuſes to 
|| reſtore. If this be the Caſe, then a Declaration 
1 ef War depends ſolely upon the Will of him 
| who declares it: Or is a certain Solemnity, 
| | | which 
| "hs — . — 


Quel. Jur. Pub. J. 1. c. 2. 
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which could not be introduced without the 
common Conſent of Nations: But it is evi- 
ent that all Nations do not agree in it. The 
ngenious Dr. Rutherforth, in his Lectures on 
rotius, obſerves, That if they who live out 


n pf civil Society, ſhould kill a Man, in their 
d ndeavours to get Security of him againſt / 
dy 3 heir ſuffering the Evil which they foreſee ** 
ey Jo be otherwiſe unavoidable, there would be 
r, po Injuſtice in ſuch Defence; and the Cir- 
ar Zumſtances might be ſuch as would clear the 


Fact from the Charge of Inhumanity. If the 


ie Perſon againſt whom there is this Deſign is 
5 Morally certain of it, he has a Right to de- 
us Wand Security: the public Authority would 
t is Interpoſe, and take Care that he ſhould have 
at- gecurity, if he lived in a State of civil Socie- 
ra- ; and if there is no Magiſtrate, no pub- 
4 c Authority, the Law of Nature will allow 
uy, | im to do what in a State of civil Society the 
blic Wagiſtrate would have done for him; it will 
hen low him to get Security for himſelf, and to 
"gt Wake uſe of Force in order to obtain it; when 
ther cannot be obtained by any other means. 
s to ar was antiently of two kinds, either a War 
ion MVemnly declared, or a War not ſolemnly declared: 
him ſolemn War amongſt the Romans had many 
ity, | 5 Cir- 
hich 


. their Inſt. of Nat. Law, c. 16. 


„ eg here 


3 1 , 


OS — * — - — _ 
. — — 


Ae 7 ae 
299 A 
421 A194 
hb >a ty 3 
Py Py bene 


. &. ES 


— ͤ ä—p — — ————— — —— 


l aba 8 


— eter 
- — — - — 
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Circumſtances — it, and was not pre- = ; 
ſently undertaken upon an Injury received, - 
without theſe ſolemn Circumſtances. The 

Firſt of theſe was CLARIGATIO T, or demand- 

ing Reparation for the Injuries received. That 1 
not being done, there followed, Secondly, 0 
Tndiftion or Denunciation of War. Thirdly, » 
Dilation or a Space of thirty three Days befor fe 
actual Hoſtility was uſed, ut generally Ne. fc 
ceſſity and political Conſiderations, both 2 
mong them and other Nations, did spent th 
with theſe Solemnities which were found f A 
oftentimes too cumberſome and in convenient, 
efpecially where Delays might occaſion Sur 


prizal or irreparable Damage to the Com. rie 
monwealth, as where the adverſe Party mad In 
Preparations, which if not ſuddenly repreſſed, as 
might prove more dangerous and irreſiſtible, i JeE 
| us 
But theſe ſolenm Denunciations of War hei lik 
Place only in offenſive or invaſive Wars, ani 29! 
even then had many Exceptions. is 
| ſel 
iſt. If a War be actually between ti the 
Princes or States, and a temporary Truce Par 
made, as for a Lear or two, that Term beſſ tor 
ing expired, they are in a State of Var will in 
out any Denunciation: For they are in the 10 {1bli 


me 


4 Plin. J. 22. c. 2. 
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re- mer Condition, wherein they were before the 
ed, BY Truce made. 
nd- 2d. In Caſe a foreign Prince in Peace, vio- 


hat lates that Peace, and becomes the Aggreſſor, 


dly. 's or invades the other, tho* without any De- 
diy. nunciation, the Prince that is upon his De- 
fore fence was not bound, neither was it neceſſary 


for him, to make a ſolemn Denunciation or 
Proclamation of War, for this Solemnity was 
chought neceſſary only on the Part of the 
Aggreſſor. 


3d. If, after Reparation ſought for Inju- 
ries, inſtead of Reparation of the former, new 
Injuries are committed by the adverſe Prince, 
as killing an Embaſſador, contemptuous Re- 
jection of all Reparation, or Mediation touch- 
ing it, great Proviſions of Hoſtility, or the 
like, than this Denunciation or Dilation was 
not requiſite in the Aggreſſor : But when all 
is done, ſupreme Princes or States take them- 
ſelves to be Judges of public Injuries, and of 
the Manner, Means and Seaſons for their Re- 
parations, and what they judge fafeſt and moſt 
for their Advantage is moſt commonly done 
l in theſeCaſes, and they ſeldom want plau- 
able Excuſcs to juſtify themſelves. 


C 2 Therefore 


( 20 ) 
Therefore whether theſe Methods are ob- 
ſerved or not, yet if de fas, there be a War 
between Princes, they and their Subjects are 


in a State of Hoſtility ; and they are in the | 
Condition of Enemies to each other, but 
theſe Solemnities are moſtly nowantiquated. As | 
to the Wars of Times modern, they are of 
two Kinds, either ſpecial or general; ſpecial | 
Kinds of War are what we uſually call | 
Marque or Repriſal (of the Rights of which 
I ſhall ſpeak more fully hereafter) and theſe 
again are of two Kinds, general and particu- 
lar. Particular Marque or Repriſal is granted 
to particular Perſons on particular Occaſions Þ 
to right themſelves. & General Marque or Re- 
priſal, though it hath the Effect of a War, ' 
vet is not a regular Mar, and it differs from | 
it in two Inſtances. Firſt, it is not lawful for 
any Perſon by Aggreſſion to take the Ship or | 
Goods of the adverſe Party, unleſs he hath a a 
Commiſſion from the King, the Admiral, or 
thoſe that are ſpecially appointed thereunto. 
2d. It does not make the two Nations in a per- 
fect State of Hoſtility between them, though | 


they mutually take one from another, as 


Enemies; yet many Times theſe general Re- | 
priſals grow into a very formed Wer ; which | 
was | 


$ See the Stat. 4 H. 5, ch. 7, relating to this Sort &f | 


Letters of Marque. 
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-was the Caſe of the Var between us and 
ar the Dutch, the 22d of February, 1664, 
re the firſt Beginning whereof was only by 
he f an Act of Council, which inſtituted a 
ut Kind of univerſal Repriſal, for which there 


were particular Reaſons of State ; but in 
Proceſs of Time it grew into an actual War, 
and that without any War ſolemnly denounced; 
which was the Cauſe of the Opinion of the 
States-General, 19th January, 1665, men- 
tioned above: So in the Year 1588 the 
Spaniards invaded England, without any De- 
claraticn of War as appears by Camden. 9 
Thus Nations ſometimes flip ſuddenly into 
& War without any Selemnity. 


But although it does not appear, by the 
Law of Nations, that a ſolemn Declaration of 
War is abſolutely requiſite, yet Princes and 
States, that they may conquer with open 
Force more reputably and gloriouſly, do not 
into. | eaſily wage Var without a Declaration; F and 
per- WH here again ariſes that Piſtinction between 
ough WY Greatneſs of Mind and Fuſtice mentioned in 

as the preceding Chapter; the latter admits of 


Re- Force without a Declaration; the former con- 
vhich ſiders all Things in a braver Light, and 

was thinks it inglorious to oppreſs an Enemy un- 
armed and unprovided ; as well as unworthy 
Sort ef C 3 to 
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to attack and deſpoil thoſe who accidentally 
come under Faith of publick Peace, which is 


ſuddenly removed by no Act of theirs; where- | 
fore Polybius ꝶ highly commends the peculiar A 


manner of making War in uſe among the Gre- 


cians and Romans, as he alſo praiſes them for 
abſtaining from. Deceit and Treachery in Var. 
But this Commendation belongs to Greatneſs i 
of Mind: Of the Grecians he ſays, they uſed | 
to appoint the Place of Battle; as ſome Earls | 
of Holland we read of ſince that time, who, | 
not only waged War by declaring it, but a- | 
greed upon Time and Place. Grotius Þ in- 
| deed thinks this Method of Agreement not 
neceſſary, and yet urges a Declaration of War | 
as if it was neceſſary, and the Reaſon he 
gives for this Neceſlity is, that it might ma- 
nifeſtly appear that the Yar is not commenced | 
by private Authority, but by the Conſent of | 
both Nations or their Sovereigns. And from | 
hence, he ſays, ariſe certain peculiar Effects, | 
which in a War againſt Robbers, or a War | 


made by a Prince againſt his own Subjects, 


will not be allowed. Seneca © indeed diſtin- 
guiſhes. Wars denounced againſt Neighbours, i 


from Civil Wars on this Account. But this 
Reaſon 


F. II. «4 De Ira, 46. 3. c. 2. 


+ Lib. z. c. 1. Þ De Jure Belli & Pacis, Ib. 3. e. 3. 
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RNeaſon of Grotius does not appear to be the 
only or chief Reaſon for the Neceſſity of a De- 
XLlaration of War, for People are not more aſ- 
ured that the War is not commenced by pri- 
ate Authority, when a Herald comes to de- 
&lare War with certain Ceremonies, than they 
ould be when they ſee an Army upon their 
Frontiers, commanded by ſome principal per- 
on of the State, and ready to enter the Coun- 
ry: On the contrary might it not more eaſily 
Pappen that one Perſon, or ſome few Perſons, 
Mould aſſume the Characters of Heralds, than 
hat one Man ſhould raiſe an Army by his 
wn Authority, and march at the Head of it 
Ro the Frontiers, without the Sovereign's Pri- 
Wity : And the Thing could ſtill leſs be ſup- 
Ppoſed to happen on both Sides. The Truth 
that the principal End of Declarations of 
Par, or at leaſt what occaſioned the Cuſtom 
f them to be eſtabliſhed, was, to make 
Fnown to all the World that there was juft 
Nauſe for taking up Arms, and to ſignify to 
he Enemy himſelf that it had been, and till 


as his Fault, if he did not avoid it. This 


as the Opinion of Mr. Barbeyrac.} But 1 
Wink he might have added a better Reaſon 
. That @ ſolemu and public Declaration of 

VAR Zs @ neceſſary and eſſential Natice to all 
C 4 Nations 


L— 


4 Og. a 


+ Notes on Grotius, 4 3s <, 3. . 2. 
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Nations who are not concerned in the W + 

and are Friends to both the contending Partie, I 

that they may obſerve thoſe Laws and Cuſton u 

Tobich all neutral Nations are obliged to obſerve) Wc: 

| S tl 

The Reaſon of this Difference, as to a Deer 

claration of War is, that it is now not cuſtoma-W w 

ry in Europe to appoint Time · and Place aN 

Battle: From whence it appears that Grotiu is 

j does not ſo much ſpeak of the univerſal Lav ¶ Pe 

of Nations, as the received Cuſtoms of moſt al 
the European Nations, which he himſelf telli; th 
| us, do not conſtitute the Law of Nations. th 
If And he has in other Places, as well as on thigh thi 
if Head, concluded the Law of Nations fron E. 
Cuſtoms, ſo that, where Cuſtoms differ, L. 

has ſcarce given any Definition. Ce 

| | = ot! 

What Polybius ſays in praiſe of the Grecia ing 

and Roman Manner of declaring Wax, is ſul-Wſ tha 


ficiently underſtood not only of- the Law off 
Nature, but of the Cuſtoms of Nations; al 
appears by Dion Chry/oſtom, who ſays, that farl 
the moſt Part, they waged War by Declaration mo 
But, except the Grecians and Romans, it wal nor 
not ſo cuſtomary amongſt other Nations to pro N cep 
claim War; nor did the Grecians, when they| of ; 
made N ar againſt Grecians, or Barbarians, or 
| Barbarian] 

7 — ro. 
q De jure Belli & Pacis, I. 2. c. 8. K 1. z. 1, 2 ah, 
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| Barbarians againſt them, publickly declare 
ar: Nor do we find that the Jews of old, 
who fought by the Command of Gop, pro- 
claimed Mear againſt their Enemies; though 
they made a Diſtinction between the Wars they 
entered into by Gop's Command, and thoſe 
which they entered into of their own Accord. | 


oma 
ce Nor does it appear that a Proclamation of War 
ratiull is uſed, even at this Day, unleſs by the Euro- 
Lauf pean Nations, nor even by all of them, nor at 
oft of all Times, but they uſe it after the Example of 
tell the Romans; and perhaps for no other Cauſe 


than that it came from them; ſo great was 
the Reputation of the Romans amongſt the 
Europeans that they received not only their 
Laws, but their Cuſtoms alſo : Though their 
Cuſtoms differed much from the Cuſtoms of 
other Nations, as was this Cuſfom of proclaim- 
ing War of which we are now treating : So 
that, if any Prince in Europe (as Guſtavus Adol- 


reciai 
is ſuf 


ww Of pus of Sweden formerly againſt the Germans) 
s; uM wages War without Proclamation, he is 
it fa tbought to commence it contrary to the com- 


ation mon Cuſtom of the European Nations, but 


t wa none think it againſt the Law of Nations, ex- 
o pr cept ſuch as think their own Laws the Laws 
they ot all other Places. 


as, 00 
arian's 


11» 


Now, 


See Selden de Jure N at. & Gent. juxta Diſciplin. 
IF Ebreorum, J 6. c. 14. Deut. xx. 10. 2 Sam. x. 3. lia- 
2 ah, xxxvi.7, Joſhua, ix. 3. Ibid xii, 8. 


claration of War is, that it is now not cuſtoma-i 
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Nations who are not concerned in the Wan, 4 B 
and are Friends to both the contending Partien I. 
that they may obſerve thoſe Laws and Cuſton w 
obich all neutral Nations are obliged to obſerve cl 
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The Reaſon of this Difference, as to a De 


ry in Europe to appoint 'Time- and Place off 
Battle: From whence it appears that Grotiul 
does not ſo much ſpeak of the univerſal Lauf 
of Nations, as the received Cuſtoms of moſt olf 
the European Nations, which he himſelf =_ | 
us, do not conſtitute the Law of Nations. 9 
And he has in other Places, as well as on thi 
Head, concluded the Law of Nations fron 
Cuſtoms, ſo that, where Cuſtoms differ, hel 
has ſcarce given any Definition. | 


What Polybius ſays in praiſe of the Grecial 
and Roman Manner of declaring Wax, is ſul 
ficiently underſtood not only of the Law off 


Nature, but of the Cuſtoms of Nations; uM was 
appears by Dion Chry/oſtom, who ſays, that fe tho 
the moſt Part, they waged War by Declaration mo 
But, except the Grecions and Romans, it way non 
not ſocuſtomary amongſt other Nations to pro-MW <<p! 
claim War ;, nor did the Grecians, when they of a 
made ar A and Grecians, or Barbarians, or 

| Ba rbarianÞ 4 10 


—_—— 


q De jure Belli & Pacis, J. 2. c.8,4 1.7. 1, 2 
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' an, Barbarians againſt them, publickly declare 
tien Yar: Nor do we find that the Jes of old, 
im who fought by the Command of Gop, pro- 
eue claimed Mar againſt their Enemies; though 
WE they made a Diſtinction between the Wars they 
entered into by Gop's Command, and thoſe 


which they entered into of their own Accord. 
Nor does it appear that a Proclamation of War 
is uſed, even at this Day, unleſs by the Euro- 


Lau Pean Nations, nor even by all of them, nor at 
oſt all Times, but they uſe it after the Example of 
tell the Romans; and perhaps for no other Cauſe 


ons. than that it came from them; ſo great was 
"thi the Reputation of the Romans amongſt the 
fron Europeans that they received not only their 
r, b Laws, but their Cuſtoms alſo : Though their 


Cuſtoms differed much from the Cuſtoms of 
other Nations, as was this Cuſfom of proclaim- 


eciai i ing War of which we are now treating: So 
s ſuf that, if any Prince in Europe (as Guſtavus Adol- 
obus of Sweden formerly againſt the Germans) 


wages War without Proclamation, he is 
thought to commence it contrary to the com- 
mon Cuſtom of the European Nations, but 


5 wi 
D fo ; 


ion. 


a none think it againſt the Law of Nations, ex- 
> pro cept ſuch as think their own Laws the Laws 
they of all other Places. 


arians 


— 
* 
* 


Now, 


See Selden de jure Nat. & Gent. juxta Diſciplin. 
Ebreorum, J. 6. c. 14. Deut. xx. 10. 2 Sam. x. 3. lia- 
2ah, xxxvi. 7. Joſhua, ix. 3. Ibid xii, 8. 
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find that nothing more, is required than ak 


and that a Demand is requiſtte, yet, if that be * 
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Now, if we conſult Reaſon, which is the great 
Touchſtone of the Law of Nations, we ſhall 


friendly Demand of what has been taken from 4 
us by Force; nor, perhaps, is even that friend-| 
ly Demand neceſſary, becauſe all Ordinances * | 
and all Laws allow of repelling Force by * 
Force; and the Law of Nations requires no. 4 
Solemnity tor repelling, Force, But granting, | 
amongſt good People, it is right co deal fairly, 


denied, Force may certainly be uſed ; tho' Gro- 
tius and ſome others think a Proclamation Wl 
ſhould precede that Force. But the Reaſons, WW- 
by which they commonly defend the Necel-W 
ſity of declaring War, are not ſatisfattory;} 
That which is given by Albericus Gentilis has 
been diſapproved by Grotius ; and that which 
Grotius himſelf has given, as mentioned above, | 
is certainly not much better. A Proclamation} 
is nothing more than publiſhing the Wall ot 
the Prince who makes War; and, when an] 


| 
armed Force is employed between Princes, 
without a previous Declaration, ſhall we doubt y 
the Will of each Prince to wage War, and, it Wi. « 
we can't doubt that, it may then be aſked for Wc; 


whole Be:icfitis luch a Declaration 2 for cer- 
tainly that is plain, Which is ſo publickly 


(27) 
d. Reaſon, which an excellent Author + 
Ils the Soul of the Law of Nations. Mere, 
ſon, I ſay, does not afford any Arguments ,: © | 7/4 
1 prove a Declaration of War neceſſary, — 2 eee, 
 Wugh it furniſhes us with many to prove that . 


4 77 * 88 ” f 
not neceſſary, as has been obſerved above. // — ha ot 


Sas Fon Here 


nces if Comes rom SAC At 4A 7 ER 5 = | 
M oe Fe 2 1 
by er us now ſee how Tat this Queſt ion might 4, — 


oy Og pr Arc 2 
determined, if Inquiry was to be made into 8 


cCuſtoms of even Zuropean Nations, for to 
Yig Examples of ancient Times would be 
Wc. That bloody War (which was carried 
between the Spaniards and the United Pro- 
ces from the founding their Republic to the 
„r 1648) began by mutual Force, and 
out any Declaration: The Equity of that 
, the Right of Victory, or the Right of 
Peace which enſued in the Year 1648, are 
therefore doubted, becauſe the War was not 
mnly and formally declared. 


s has 
hich} 
Dove, i 
ation 
1 of 
n an 
nces, i 
loubth 
1d, if 
d for | 


he States of Holland, in the Year 1600, 
m to have been of ſomewhat a different Opi- 
n, when, on the 4 March in that Year, 
ty publiſhed an Edict declaring that the Maſ- 

s of the Ships, which Philip the third had 
iflcated in Span in the Year 1598 ſhould 


Cel ye Satisfaction; that as the Dutch, before that 
ickly i Time, 
—— 3h 


8 2ynk. Qu. Jur. Pub. / 1. c 2. 
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Time, came freely into Spain, thoſe Ships will 

confiſcated without any previous Warning 

but the Author who mentions this Edict fa 

fue, fuel. he cannot find out who ho patronized 4 it, and aſk a 
ho could juſtly re y require the King of To ; 


| 141, 1 5 potting declare War, as the Dutch from the Year 15D 
5 * % | had not given over openly making War? f. 
| F ä 5 h 
| oP a Mar once properly begun by mutual Fo vw 
Vid wee ae, 7 needs no Declaration.* . PS 4, & 
2 Te, FL Che PHE OY m 
Lee Ae Hate, of Holland, indeed, alledge, in 1 
Preface to that Edict, and in the Edict iti b 
that the Commerce of the Dutch had bei"! 
been free in Spain, to wit, before the eb 
1598. But the Truth of this Allegatio m 
much doubted: Nor, if it is true, does it at g 
affect the Juſtice of the Matter: For if 
Dutch went backwards and forwards, ! 
traded with the Spaniards in Spain; they Mal 
fo by the Favour or the Negligence of Ma 
ſtrates, rather than by the Laws of Var: ry 
the Preface of an Edict of 4th April 15 ſe 
whereby the Earl of Leiceſter, agreeably to iſ © 
Opinion of the States General and their Co ve 
cils, torbad the Trade of the United ProviniWecn 
with Spain, it is mentioned, that the King is. 
Spain, in Spain and Portugal, had already cd 
fiſcated the Ships of the Dutch. And by i 


ſan 


$ Bynk. Qu. jur. Pub. J. 1. . 2. 
* Zouch de jure Fecial, part. 2. F 10. f. 1. 


z (29) 
ps vie Edict, as alſo another of the 18th July 
nini fame Year, the ſaid Earl forbad all Com- 
& ſlWrce with the Spaniards : But by an Edict 
1d af Ach Auguſt 1586, F 1. it is confined to thoſe 

ces of the Dutch which the Spaniards held, 


pain 
ir 1 ving thereby Commerce with Spain itſelf, 


2? t for no other Reaſon than for the Benefit 
Fo the Dutch Merchants; which no way al- 
the Rights of War; nor could it alter 


m without the Conſent of the Spaniards. 
Wn Declaration had been neceſſary, it would 
t have availed the Dutch for avoiding the 
nfiſcation of their Ships; for the Spaniards 
ght have ſolemnly declared War againſt 
em; and afterwards, perhaps the ſame Day, 
ght have confiſcated their Ships: And * 
ey might have done by the Rights of War : 
d Princes or States when a War ſuddenly 
>aks out, are accuſtomed to declare, to the 
bjects of their Enemies, that they might 


e, in 
cx itſe 
1 beſq 
ie Ya 
ration 
it at! 
if of 
ds, a 
hey d 
f Ma 


ar: | 


ry away their Eftects, which will be other- 
1 1538 confiſcated ; none have ever expected it: 
y to contrary, is aſſerted by ſome Authors who 
r CouWve wrote on this Subject. And ſuch has 
> ovinfen the general Conſent of all Nations, unleſs 
King Mis otherwiſe agreed, by Treaty or ſome other 
dy co ind of Compact, for Examples of which we 
1 by May ſee the Treaty between the King of Per- 


ſa 3 tugal 
I Tryphoninus de Capt. & Poſtlim, Revell. J 12. 5. " 


King and the States General in the Year 1668 


(30) 
tugal and the States General the 6th of dual 
1 660, F 16, whereby it was agreed, if Differenc 
ſhould ariſe between the King and the Sta 
it ſhould be proclaimed : And from that Tini 
for the Space of two Years the Subjects t 
either Party ſhould ſuffer no Damage in thali 
Goods. So it was agreed between the Freud 


Ife 
on 
given 
here 
y al 


ems 
d, 

aon 
that if a Yar ſhould ariſe between them, teien 
Subjects of each Power in the Dominion of tl i 
other, ſhould have Liberty of carrying awi 
their Goods within ſix Months: Agreeably 
which Treaty the French King on declarii 
War againſt the Dutch in the Year 1672, ind 1 
ed a Declaration, on the 14th of April i in ul * 
ſame Year, whereby he ſpecially declared thi 
Agreement of the Year 1662, ſhould be py : 
formed to the Dutch, And the Dutch allow 
ed the ſame time of ſix Months to his Subjet 
by the Peace of Nimeguen concluded 10 Aug 
1678. F. 15. and of nine Months by the Mi 
rine Treaty in the ſame Year; and the an 
time by the Treaty of 20 September 1697. 
14. and alſo by the Treaty of Utrecht 171 j 
And by the Treaty of Peace between Euglaſſ 
and the States General concluded 31 Fuly 1667 2 
it was agreed, that if a Mar ſhould break olf 
between them, that the Goods of the Subjeci 
of one State, found in the other State, ſhoul 


not be confiſcated ; but that it ſhould be lav I 
a | full de Ju 


C 42-1 


ſug! for them to carry them away within ſix 
ene Honths. Many more Inſtances might be 


taWiven if theſe are not ſufficient T. So ak, 4 
Tin here the State of the War is not ſuſpended | / 
Xs any particular Treaty or Agreement, it 
the ems War may be immediately commenced ;' 


d, indeed, theſe very Cautions and Pro- 
iſions in the Treaties before- mentioned, ſuf. 
ciently ſhew that this was the Senſe and Opi- 
jon of the ſeveral Princes and States con- 
erned ; otherwiſe ſuch Proviſions would have 
en uſeleſs and unneceſſary : And Grotius, 
rho requires a Declaration. of War, does not 
Squire any particular Time, after the Decla- 
tion, for the Commencement of Force. And 
pon this Principle the King of Spain in the 
ear 1598, firſt declared War and then ſeized 
ie Ships of the Dutch; becauſe no Agree- 
ent interfered to prohibit it. The Edict of 
March 1600 is not declarative of the Right 
f War, but only of the Intereſt of Dutch Mer- 
hants who had traded freely into Hain. 


In the Year 1639 the States General ſeem to 
Have acted contrary to the Principles declared 

y the Edict of 1600, in another Caſe, which 
falls 


* 


+ See Zentgravius de Orig. Verit. & Obligat, Jur. 
Gent. Art. 7.4.9. 

* Grotius de jure Belli & Pacis, c. 3. $. 13. Zouch 
de Jur. Fec. part 2. F. 3. 9. 10. & Zentgravius d. loco. 
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falls equally under the Rights of War. Fer 
when ſome of their Subjects brought away the 
Governor of the Canary Iſlands from thence 9 Und 


Deceit, the States General approved and juſtified WM » .. 
the Act; the Hollanders indeed condemned it i 


and ſaid it was not a juſt Capture: Aitzemas p 
ſays, that this was only in Favour of their own Wit 
Trade; but, be that as it will, the Capture Gu? 
was certainly unjuſt, and was no way ſimilar Wer: 
to the Confiſcation of the Dutch Ships and Plair 
Merchandizes by Philip III. in the Year 1598. 8,7 
For although, after a Declaration of War, the a4 
Goods of Enemies are commonly taken, and] atio 
an Enemy has an immediate Right to ati car 
againſt his Enemy, if Treaty does not pre- Meac 
vent it; yet it can by no Means follow from Myere 
thence, that it is lawful for a Friend to betray Mietai 
one in Friendſhip with him; which was this ig 
Caſe of the Governor of the Canary Iſlands. 22 
The Dutch came to theſe Iſlands and went rate. 
away again, ſolely on Account of their Trade, ener 


and there was a free Uſe of Commerce on both Whar 
Sides to that Time. A Captain of a Dutch Nhat f 
Ship being ſo admitted to Trade, pretended nen 
that he would carry the Governor from one Watisf 
Iſland to another, and inſtead of fo doing, car- Und r 
ried him to Ro/terdam that he might be Prize: Peien 
A moſt amazing Inſtance of Perfidy; and Mink 
equally eceſſi 


— = 


2 


* Hiſtory, J. 19. p. 172. 


($4.7 


For Nequally bad as if a Man was to receive his Eos: 
muy under a Flag of Truce, in Time of War, 
by and when he has him in his Powers ſhould 
= hen put him to Death. 
B 
nas | But other 11 there are of Mars waged 


Mrithout any previous Declaration: When 
ure 9 Ut auus Adolphus, King of Sweden, l invaded 
ilar NPermany, the Emperor Ferdinand II. com- 
and plained that there was no Declaration of War ; 
98. MPa anſwered, that he, the Emperor 
the ad before invaded Pruſſia without any Decla- 
and ation of War. The like happened allo in the 
act ear 1657, when the French, in the Midſt of 
pre- Peace, detained the Goods of the Dutch which 
rom vere in their Power: The Dutch, in Return, 
tray Metained the Goods of the French; concern- 
this Ming which there is an Edict of the States of 
nds. Mrolland, 26 April 1657, and a Decree of the 
vent Mrates-General, 6 May following. The Stetes- 
ade, Meneral, in their Decree, do, indeed, ſay, 
both hat by the Law of Nations it is manifeſt, 
utch What ſuch Detention between thoſe who are not 
ded nemies is not lawful, unleſs for a juſt Cauſe, 
one Mpatisfaction having been alſo firſt demanded 
car- Ind refuſed : But no Prince or State makes a 


: WDctention unleſs from a Cauſe which they 


and} ink juſt. A previous Requeſt is certainly 
ally 4 eceſſary, becauſe the Injury complained of, 
— D cannot 


| fitzema Hitor, ex Armis Suecicis, p., 54+ 
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cannot be known by any other Means, Enſl 92 2 


baſſadors indeed now a Days complain 1 | 
their Prince is ever ſo little offended. But wi 
go on: We find that the Portugueſe in th 
ſame Year 1657, before the War, or an 
Force uſed, ſtopped the Ships of the Dutch 


So in the War between the King of Englanl 
and the States General which was ended by 


Treaty in the Year 1667, the States Cue 4 
by their Letter to the King of England, com Z 
plain that many Things were taken fron | 
them and their Subjects without any Decl. 
ration of Mar; but you will find that thi 


was not wrongfully, as the States alledged 
though no Declaration of War had preceded i 
Lewis XIV. too in the Year 1667 did not dM 
clare War againſt the Spaniards, and yet, al 
tho' in profound Peace, directed the King 


Fpain to give up the Seignories which he had 


pretending that a Declaration of War was no 
neceſſary for demanding what was his owl 
Now, had a Declaration of War been nec 
ſary at another Time, would this Pretend 
have been ſuffered ? But waging War is | 
more than wreſting by, Force from an unvilf 
ling or reſiſting Prince or People that which 
others think their own, or is due to them 
And on this Head there is a long Complain 
of the States General againſt the Pony 3 


their Edict of gth March 1689, That 1 
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Pirench King in the Year 1668 detained the 
teh Subjects, their Ships and Merchan- 
iſe, and afterwards, when War was ſcarcely 
declared at Paris, they took up Arms and 
Peized the Goods of the Dutch Subjects. 
ch Now as to the firſt Part of this Complaint it 
| I was certainly juſt, becauſe that Detention was 
Mot allowed of by the Peace of Nimeguen 8. 
5. and F. 19. of the Treaty Marine 10 Auguſt 
678. becauſe the Number of Months which 
Peere preſcribed by that Peace and Treaty, for 
De Right of carrying away their Effects, 
os not expired; which ſo far ſuſpended the 
tate of the Var, and therefore the Seizure 
f thoſe Things, which might have been 
Farried away out of the Power of the Enemy - 
Poiithin the Time preſcribed, was unjuſt. > gow Hae 


8 5 


Thus we ſee from Examples and Authori- e e { 
ies both of ancient, and more modern Date, „ Life 2 
hat a Declaration of Mar is not abſolutely gy” ns 
eceſſary, even by the Law of Nations; and 

eſs by the Law of Nature ; and that it de- 

ends intirely on the Will of the Perſon 

oaking War, and its Uſe depends on the 

W-uſtoms of the European Nations, and not 

n che univerſal Law of Nations. 


! 
a 
| 


But to come down to our own Times, and 
ven to the preſent War, the firſt Commence- 
D-43 | ment 


yen 
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ment of which, on both Sides, was without | chr. 
any ſolemn Declaratin. 3 135 
the 

The French, after the Treaty of h {| 3 at! 
Chapelle in 1748, had actually ſettled tlc Won 
four neutral Iſlands of Dominico, Tobago, St. W122 
Lucia, and St. Vincent, and likewiſe made 3 laic 
many Incroachments upon the Britzh Terri and 


tory in Nerth America; and, not content 3 VT 
with this, in the Month of April 1754, till 
broke out into open Acts of Hoſtility, and 
in Time of profound Peace, without any ; 


Declaration of War, and without any pre. 
vious Notice given, or Application made, W acti 
a Body of French Troops, under Command re 
of an Officer, bearing the French King's Com-. By 
miſſion, attacked in a hoſtile Manner, and diai 


poſſeſſed themſelves of the Engliſh Fort on 3 of 
the Obio in North America; Great Britain, Y 
to prevent the Projects of the French Kin 
from taking Effect, was obliged to oppoſe + 
the landing French Troops in America ; 
took two Men of War and ſeveral Tranil 
ports with French Troops, in — 1 
A which the French Embaſſador was re 


called from Great Britain, the Fonifcation 5 
at Dunkirk, Which by the Treaty of Utreci: ¶ cor 
in 1713 were to be demoliſhed, were repair. 8 —] 


ed; great Bodies of Troops were ordered 4 Sar 
down to the French Coaſts, and Great-Brita!' 4 
threatenc:Y 


(.49* ) 


| threatened with an Invaſion : Whereupon the 5 


ru of Great Britain, ordered the Ships of 


the French King and his Subjects to be ſeized 


at Sea ; and the French King landed an Army 


4 Jon the and of Minorca in the Mediterra- 
ian belonging to Great Britain and actually 
laid Siege to the Caſtle of St. Philip there; 


i 1 and all this without any ſolemn Declaration ef 


War on either Side; for War was not declared 


"ill 17th May 1756 by Great Britain; and 
by France ſome Time after. 


A Commencement of Hoſtilities is not the 
actual Beginning of the Var; but the Ag- 


ereſſers are the firſt Beginners of the War: 


By Aggreſſion is underſtood every Act which is 


diametrically oppoſite to the Senſe of a Treaty 


of Peace. An offenſive League : The ftir- 


| 3 ring up of Enemies, and prompting them to 
in make War upon another Power: Deſigns ef 


23 invading another Prince's Dominions: A ſud- 
den Irruption, &c. are ſo many Apgrefſions ; 


although rhe laft only can be hea called 


an Holtiliy. 


Whoever prevents theſe .{egreſfons may 
commit Hoſtilities, but is not the Agęreſſar. 
In the Sucrefſiou War, when the Troops of 
Savoy were in the Freach Army in Lombardy, 

D 3 the 


the Duke of Savoy made a Treaty with the 


Emperor againſt France — The French diſ- þ 
armed theſe Troops and carried the War into r 
Piedmont—lt was therefore the Duke of Savoy ag : 
who was the Aggreſſor; and the French who i © 
committed the firſt Hoſtilities.— The League i 2H Ws 
of Cambray was an Aggreſſion. —If the Venetian: 8” n 
had then prevented their Enemies, chey W = 
would have committed the firſt Hoſtilities, *% 
but they would not have been the Aogreſſors. | 5 
The ſecret Negociations carried on, Plans Dec, 
formed and contrived by the Houſe of Auftric® = 
with other Princes, for diſmembering the Do- * 
minions of the King of Pruſſia. The great Pre- 1 on 
parations for War—aſſembling Troops on the 4 - 
Frontiers of his Territory—and marking out mel 
Camps, were ſo many Aggrefſic ions in the Houſe 18 
of Auſtria. The aſſiſting in thoſe Negoci- 4 


ations—the making new Roads for an Arm) 3 
—and ſuch like Acts, which were diametri 
cally oppoſite to the Senſe of the Treaties of® 
*ace ſubſiſting between thoſe Powers — were 
ſo many Aggreſſions on the Part of the Eleni} 1 
of Saxony. It was therefore the Empreſ 
Yueen of Hungary and the Eleffor of Saxon 
who were the Aggreſſors : and the King 1 1 


but he was not therefore the Aggreſor. =_ 
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Thus we ſee the War does not take it's Riſe 
rom the firſt Commiſſion of Acts of Hoſti- 
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rince or State who is the Aggreſſor, and vo- 
1 untarily breaks through a Peace or Truce 
ubſiſting, and, upon Demand or Repreſen- 
ation made by the injured or offended Party, 
peglects or refuſes to do Juſtice, is properly 
he firſt Beginner of the War; and a Declaration 

f War is not neceſſary ; for Manifeſtos and 
Declarations of War, publiſhed by Princes, are 
Marks of the due Reſpect they have for one 
E&nother, and for the Society in general; to 
hich, by theſe Means, they give, in ſome 
Neaſure, an Account of their Conduct, in or- 
err to obtain their Approbation. And from 

Hheſe the neutral Nations, as I have obſerved 


bove, are empowered to regulate their Con- 
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ity, but from the firſt Aggreſſion; and that 
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. S it moſt commonly happens, that bel 4 


4 7 
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en bs fore any actual Yar enter to, Let 


. e ters of Marque and Repriſal are iſſued out by 9 
the State or Prince who thinks himſelf * 
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grieved, ſo I chuſe to treat of them in thi 1 : 
Order. The two different Sorts of R - 
viz. General, and Special, have been mentionti 5 
in the preceding Chapter. * 
War may be diſtinguiſhed into two Sort 
viz. perfect and imperfett Wars. A perfu " 
War is that which entirely, and in all Reſperiil as 


breaks the Peace and Tranquility of the S a 
and lays a Foundation for all poſſible Afs of Hiſt = 
tility. An imperfeft War, on the contrary, iſ 3 
that which does not breax the Peace in all Re 
petts, but only in certain Particulars, the Tran 
quility of the State ſubſiſting in other Affair 
uninterrupted. 


This laſt Species of War is generally calle = 
Repriſals, and is what is intended to be the. er 
Subject of this Chapter. By Repriſals wi 
mean that imperfect Kind of War, or tho: 
Acts of Hoſtility which Sovereigns exerciti 
3gainft each other; or their Subjects (iy 2 

their 


| (41) 

their Conſent) by ſeizing the Perſons or Effects 
of the Subjects of a foreign Commonwealth, 
that refuſeth to do us Juſtice; with a View 
to obtain Security and recover our Right: 
And, in Caſe of Refuſal, to do Juſtice to our- 
Elves, without any other Interruption of the 
public Tranquility. 


| Grotias thinks that Repriſals are not founded 
pn the Law of Nature and Neceſſity, but on a 
kind of arbitrary Law of Nations; or, as he 
expreſſes it in one Place, on Cuſtom and the tacit 
onſent of Nations; whereby moſt of them 
have agreed that the Goods belonging to the 
"Subjects of a foreign State ſhould be a Pledge 
er Security, as it were, for what that State, 
rr the Governor of it, might owe to us, either 
Airectly and in their own Names, or by render- 
Ing themſelves reſponſible for the Actions of 
Pthers, by refuſing to adminiſter Juſtice. 


But this is not an arbitrary Eſtabliſhment 
4 ounded on any pretended Conſent or Law oſ 
Nations, the Exiſtence of which we cannot 
allel prove; and where all is reduced to a Cuſtom, 
ore or leſs extended, but which, in itſelf, has 
ve ever the Force of a Law. The Right we here 
peak of, is a neceſſary Conſequence of the 
MC onſtitution of Civil Societies, and an Appli- 
ation of the Maxims of the Law of Nature to 
the 


(42) 
the Conſtitution. In the Independence of th 
State of Nature, and before there was any ci Z 
vil Government, if a Perſon had been in- 1 
jured, he could come upon thoſe only who 
had done the Wrong, or upen their Accom- 9 
plices; becauſe there was then no Tie between 2 


Men, in Virtue of which a Perſon might be Pi 


deemed to have conſented, in ſome Manner 
to what others did even without his Participa 
tion. 

But ſince civil Societies have been formed 
that is to ſay, Communities, whoſe Memben 
are all united together, for their common De 
tence, there has neceſſarily arifen from thenc 
a Conjunction of Intereſts and Wills; Which f 
is the Reaſon, that as the Society, or the Pow- 4 x 
ers which govern it, engage to defend each 
other againſt the Inſults of every other, whe - 
ther Citizen or Foreigner; ſo every Individual 
may be alſo deemed to have engaged to anſwer 
for what the Society, of which he is a Mem- 
ber, or the Powers which govern it, do or owe. 
No human Eſtabliſhment, no Connection into 
which Mankind enters can ſuperſede the Obli- 
gation of that general and inviolable Law of 
Nature, viz. that Damage ar Wrong done to a. 
other ought to be made good and repaired ; ex. 1 
cept thoſe, who are thereby expoſed to ſuffer, 50% HY 
manifeſtly renounced their Right of demanding 3 

Keparatio, 


3 ( 43) 
paration. And when ſuch Eſtabliſhments 
ci. Inder, in certain Reſpects, thoſe who are in- 
red from obtaining Satisfaction ſo eaſily as 
4 ey might without them, this Difficulty muſt 
m-. made up, by furniſhing the Perſons inte- 
aed with all the other poſſible Methods of 
Ping themſelves Juſtice. 


Now it is certain that Societies, or the Pow- 
s which govern them, by being armed with 
e Force of the whole Body, are in Confi- 
nce of their Strength, ſometimes encouraged 
laugh at and baffle, with Impunity, Stran- 
rs who come to demand any Thing which 
their Due; and that every Subject, by be- 
"Ws a Member of this Society, helps to com- 
oſe this Strength, and thereby contributes, 
ne Way or other, to enable them to act in 
ol is Manner; ſo that he may be thereby ſup- 
oſed in ſome Meaſure to conſent to it. But 
he does not in Reality conſent, there is, after 
Il, no other Manner of facilitating, to Stran- 


owe. ers who are injured, the Proſecution of their 
into Rights, which is become difficult by the united 
)bli- Force of the whole Body, than to authoriſe 
of nem to come upon all thoſe who are Mem- 


Pers of it, whether they have conſented or not. 

rangers cannot know who have or have 
ot given their Conſent ; if they muſt wait to 
3 pe fully informed on this Head, they might 
4 generally 


(: 46.3; 2 | 


= 5 


Sener ally ſpeaking as well continue quiet, = 


patiently ſuffer the Injury done them. q 


! | But if it ſhould be any Man's Misfortune Y * 
1 be diſappointed of this Indemnity, he mui 

1 look upon it as an Inconvenience which, in A 
1 civil State, the Conſtitution of human Affa f 


| renders almoſt inevitable. If to all theſe «3 | "F 
[1 add the Reaſons alledged by Grotius*, we ſhilis. 
[1 plainly ſee, that there is no Neceſſity for ful ? 


poling here a tacit Content of the Pope 3 | FF 
found the Right of Repri/als. * Me 

But although this Right, for the Real 3 
mentioned above, may be exerciſed again Z Pig 
Perſons who live in a State of civil Society Nor 
yet it does not therefore follow that it may u ou 
be exerciſed by Perſons who do not live in 2 Nes 
a State; for this Right belongs to all WE dal 
are injured, whether Members of Civil & ug! 
ciety or not: At the firſt Inſtitution of cii Mriec 


Societies 3 
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cieties, when there were many Individuals 
Wo continued in the Independence of the 
tte of Nature, thofe Individuals might un- 
l btedly uſe the Right of Repriſals with re- 
rd to thoſe who were Subjects and lived in 
il Society; whence it follows that thoſe 
o are Subjects, and uſe ſuch Repriſals, have 
It that Right, properly ſpeaking, as Mem- 
rs of civil Society; becauſe they would 
Ive had it independently of that Relation, by 

2 Law of Narure. | 


1 
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As Repriſals are an Act of Hoſtility, and of- 
n the Prelude or Forerunner of a compleat 
d perfect War; *tis plain that, in civil So- 
W-cy, none but the Sovereign can lawfully uſt 
Pis Right, and that the Subjects can make no 
epriſals but by his Order and Authority.“ 
Fc lides it is proper that the Wrong or Injury 
| us, which occaſions the Repriſals, ſhould 


aſoul e clear and evident; and that the Thing in 
Sau iſpute be of great Conſequence ; for if the 
iet rong is dubious, or of no Importance, it 


yould be equally unjuſt and dangerous to pro- 
Need to this Extremity, and to expoſe ourſelves 
Pall the Calamities of an open War. Neither 
ught we to come to Repriſals, before we have 


a WMricd, by the ordinary Means, to obtain Juſtice 
ett | ; fo E 
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1 obtaining our Due have been tried and falle 


; | / 
Ct 4 © 259.trate has refuſed us the Juſtice we aſk, we 


—_ A] | 
for the Injury committed; for this Purpoſ MT 
we muſt apply to the Prince whoſe Subjei 


has done us the Injuſtice, and if the Prin ep 
takes no Notice, or refuſes Satisfaction, Meer 
may then make Repriſals in order to obtain 1. = © 
e! 


, In a Word we muſt not have recourſe 1 I 


nee Repriſals till after all the ordinary means d 
n He Gad, 


„ So that, for Inſtance, if a Subordinate Magill 9 


not permitted to uſe Repriſals before we app 
to the Sovereign himſelf, who will perhaps d 
us Juſtice. But if he likewiſe refuſes, wi 
may either detain the Subjects of a Foreig ien 
State, if they detain ours; or we may ſei Pere 


their Goods and Effects. But whatever ju 7 
Reaſon we may have for making Repriſals ou 
can never directly, and for that Reaſon alom Mou 
put to Death thoſe whom we have ſeized upoiſ = 
but only ſecure them and not uſe them ill, "ti 4. 
ve have obtained Satisfaction; ſo that all th Mai 
Time they are to be conſidered as oy ay 
d 

Now as Repriſals uſually follow a Refuſal q ia 
Juſtice, they are generally eſteemed as a 1 etw 
cence granted by the Prince to ſeize the Pe, ene 


ſons and Goods of others for ſome Force or A Maat 
jury offered to his Subjects before, and Juſt ive 
for the Offence denied ; by which means ther! 
Damage which was done by Force, may be 1 

| paired 
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4 haired by Force, It is therefore provided by 


' 


uently brought on) that Repriſals ſhould not 
n it, e Granted but under certain Conditions. By 
e Peace between England and the States-Ge- 


rpo 1 
lbjeh any Treaties (to prevent a too haſty granting 
rind Mepriſals, by which Wars might be too fre- 


I 1 poriſals ſhould not be granted unleſs the Prince 
89/2 Subjef? thinks bimſelf injured, applies be- 


app -paration to the Injured Perſon in three Months. freak 2./ Atl i 
ps M y the Treaty between the ſame Powers con- . > A | 
„ Wa des, 31 Fuly 1667, F. 31. the ſame Agree- --4 , ge heap, || 
reig ent was repeated. By the Treaty of Com- OWE: "cb; # 


ſen Merce between France and the States General, 
r ju pr. 1662, F. 17. it was agreed there 
ls wil 
10 ould be refuſed; and it is further added, An- 
upoi / be Petition by which Repriſals are demanded 
|, ti 4//o ſhecon to the Embaſſador of that Prince 
1 the ainft whoſe Subjects they are required; that he 
ges. ay inquire whether the Allegations are true, 

ad if they are true, that he may take Care to 
ae Reparation in four Months. It is agreed 
a L etween the Emperor of Morocco and the States 
: Peri encral, by the Treaty 24 Sept. 1710, F. g, 
or I hat neither the Emperor nor the States ſhould 
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uſtia give any Letters of Repriſal, but ſhould admini- 
1S iy er Right and Juſtice to each other; But ſuch 


an 


A rc Nea. 


ral, 5 Apr. 1654, F. 24. it was agreed that CSS head ll 
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re. hand to the Prince whoſe Subject is thought 1665. e 3, 


e vue done the Injury, and he ſhall not procure x 


ould be no uſe of Repriſals unleſs Juſtice 
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an Agreement as this is of no avail ; for, wit 
if Juſtice be not adminiſtred? Why then the 2 
other Prince will urge the Neceſſity of Reni | 
als, and have Recourſe to them: If it be agre 4 
that Juſtice i is to be done, the Faith of 0 
Treaty is to be obſerved ; but Juſtice is ny 2 
leſs to be done, though Nothing is agreed abu 
it; and in each Caſe chere l is no room for Re 
ſals, unleſs Juſtice is firſt denied. It may : 
bably be inferred that by the 16th Section 'Y ne 
the Treaty between England and the States A 
neral, 1654, it ſeems intended that Reid 
ſhould be wholly laid afide 3 becauſe it is the in ſi 
agreed that if any one ſhould do any Thi 
againſt that Peace, he only who did it mon Prit 
be puniſhed, and that Juſtice ſhould be dof * 
on that Account within a limited Time deter 3 
mined by the ſaid 16th Section. But, if an 
thing of that ſort ſhould happen, it is not I 
eaſily cleared in the Fact, as expreſſed in titer 
Agreement : For, if the Offender be not pA . 
niſhed, or the Thing taken away be not reſi 4 
red, Repriſals muſt then take Place, as it wil J 
the Intention of the contracting Parties th 
they ſhould, by the 24th Section juſt nol 
meationed, where they preſcribe the Method uit 
they would have obſerved in granting then 
_ Repriſals and War, which generally follo e ſh 

are now the only Means left to Sovercig 


Princes of reſtraining Injuſticck. For Prin | 
| a ynk 
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Wee not to be brought before Judges: To ſub- 
ir themſelves to the Judgment of others is 
Len 2 nerally eſteemed a Proſtitution of their Ma- 
ay: And ſuch Submiſſions might be very 
ingerous, as there might be great likelihood 
a Determination agreeable to the Intereſts 
abo d Connections of the Judges, 


The Right of granting Repriſals belongs to 
on ne but the Prince or State in whom the 
25 8 wer of making War is veſted ; for it ex- 
as the Power of the Magiſtrate ; who, be- 
| the > ſubordinate to the Prince or State, cannot 


Thi erciſe this Power without his Prince's Au- 
hod rity: This Method has now obtained in 


dance where formerly Letters of Repriſal 

re iſſued from the ſuperior Courts. In the 

if u berlands where heretofore every City made 

not 4 ar for itſelf, every City granted its own 
ters of Repriſal alſo. 


reſu here is an old Law of Amſterdam extant, [| 
it wa which it is enacted, that if Damage ſhould 
I done to any Citizen of Amſterdam by a Per- 
i 50% without that Diſtrict, either by Force or by 


letho juſt Judgment, the Citizen ſhould preter his 
chen® mplaint to the Magiſtrate of Amſterdam, 
lol o ſhould write about it to the Magiſtrate 


E. | | of 
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| nounced, if that Sentence does not pleaſe th a 


(50) Z 
of the Diſtrict where the Damage was day 1 
and if, after he has received an Anſwer, ii 
Magiſtrate of Amſterdam ſhould even 3 | 
judge that an Injury is done to his Citizen, 
ſhall by his own Authority procure him 
mends from the Subjects of that other Diſt = 
or upon their Goods, or whatever ſhall 4 
found within the Territory of Amſterdam. | 9 


This Law ſays, or by unjuſt Judgment: 
that it is not ſufficient to have procured 4 
tence unleſs that Sentence be a juſt one E 
which the Magiſtrate is to be Judge, for i 
Matters were not uſually referred to the Ju I 
ment of others. But this and other Preced ö | 
mentioned by our Author to have been uſed * 
Cities and Towns, are only Traces of the ai 
ent Liberty of the Nezherlands, when the | 3 
ties and Towns had more Power within th 
ſelves than ſingle Provinces now have: i 
the ſeparate States of each Province, alcho 
they enjoy a kind of diſtinct Sovereignty, e 
ſince the Treaty of recht, yet they cali 
grant general and promiſcuous Letters of i 4 5 
priſal. The Laws of Nations content th ö 
ſelves with declaring, That Repriſals are 
to be granted unleſs Juſtice is firſt denied; 
Princes to whom the Affair relates will ll 1 
determine that wrong Judgment has been pl 1 ; 


; (51) 
r, 2 The Hollanders, in the Year 1665, did 


ndeed exceed their Power, but it was in Re- 
enge for an Act which they thought an In- 
ry to the common Cauſe: For the King of 
gland having impriſoned the Secretary to 
Nie Embaſſador from the States General, the 
Pollanders ſingly by their own Authority, in 
Return, ſeized the Secretary of the Engliſh 
1: aſſador to the States General, and com- 
d itted him to Priſon. But the States of 
one, N ealand and other Provinces were very angry 
or ich the Hollanders for it, and declared it 
e Ju ong.and unjuſt for ſingle Provinces to de- 
ecec rmine an Injury offered to the States Gene- 
uſe(88/, and without conſulting them and having 
he u eir Conſent. Tr 
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be Nature of Wan between Ex EMIESH; and 
cal the Rights which War gives over the Per- 
3 ns of the Enemy; and of their Extent and 
it th: Bounds. | 
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CH AP. IV. 


T is not ſufficient that a Var be under- 
taken with Juſtice, or for a lawful Reaſon, 
d that we obſerye the other Conditions men- 
8 tioned 


Hynbenſboel, Qu eſt jur. Pub. J. 1. . 24. 


( 52 ) 5 
tioned in the preceding Chapters; but wil I 
ought alſo in the Proſecution of it, to be 1 3 
reed by the Principles of Juſtice and Hum. 3 | 
nity, and not to carry the Liberties of Holly 3 4 
lity beyond theſe bounds. 1 


Grotius, in treating this Subject, eſtabliſi 

: es three general Rules, as ſo many Principle 
which ſerve to explain the Extent of the Rigs 

of War. 


The firſt is, 8 every _ 3 bail 
Connection morally neceſſary with the End of t 
War, 7s permitted, and no more: For 
would be to no Purpoſe to have a Right = AJ 
do a thing, if we could not make uſe of 
neceſſary Means to bring it about. But & I 
the ſame time it would not be juſt, that, I 
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der Pretence of defending our Right, wi 
ſhould think every thing lawful, and od f 


proceed, without any manner of N , 
to the laſt Extremity. | n 
The ſecond Rule is, he Right w we — g 1 
gainſt an Enemy, and which we purſue by Ami 
ought not to be conſidered only with reſpef to in) I Sy 
Cauſe which gave Riſe to the WaR ; but a = 
: doith reſpect to the freſh Cauſes which 2 | | 
afterwards during the Courſe of the Wax: Ju 
as at Law, one of the Parties often _ 7 


3 (82-1 

ſome new Right before the ending of the 
uit. Of this Nature is the Right we have 
Mo act againſt thoſe who join our Enemy dur- 
ing the Courſe of the War; whether they are 


E] 


I his Dependents or not. 


The third Rule- is, that there are a preat 


vitable Conſequences of it, and happen con- 
rary to our Intention, and without any for- 
nal Deſign : Otherwiſe there would never be 
ny Way of making War without Injuſtice, 


1 

of Ind the moſt innocent Actions would be 
= 4 jooked upon as unjuſt ; ſince there are but 
S 8 eu from which ſome Evil may not acciden- 


ally ariſe, contrary to the Intention of the 
Agent. 


Thus, for Example, in recovering our own, 
juſt ſo much as is preciſely our Due cannot 
de had, we have a Right to take more (but 


N Wo be ſubject to the Obligation of returning the 
alue of the Overplus. ) Thus we may attack 
> Ship full of Pirates, though there may be 


4 tal 1 Women or Children, or ac innocent Per- 


but 4 


jo E 3 2 
al rotius de Jur. B. & P. lib. 3. l 46 
e | + Burlamag. polit. Law, pt, 4+ c. 5. J. 6. 


12 
2 : 
Ac. 
25 


| any things, which, though otherwiſe unlawful | 
Pre yet permitted in War, becauſe they are in- 


ome are of Opinion that this Latitude ought 


ons on board, who muſt needs be expoſed 
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(54) | 3 
to PW Danger of being involved. in the Nan 
of thoſe we may juſtly deſtroy. f 


This is the Extent of the Right we have 
againſt an Enemy, in Conſequence of a Sta 
of War : For, as ] have obſerved, in th 
firſt Chapter, by a State of War, that of So. 
ciety is aboliſhed, ſo that whoever declare} 
himſelf my Enemy, gives me a Liberty to 
uſe Violence againſt him in infinitum, or : 
far as I pleaſe; and that, not only *till 1 
have repulſed the Danger which threatened me, 
or *till I have recovered, or forced from him 1 6 
what he either unjuſtly deprived me of, 
refuſed to pay me, but *till I have further 
obliged him to give me good Security for the 
future. It is not therefore always unjuſt vl 
return a greater Evil for a leſs. 5 


But although theſe Maxims are true accord. 
ing to the ſtrict Right of Var, yet we mull 
obſerve that the Ber of Humanity fixes ſom 
Bounds to this Right: That Law directs 1 
to conſider, not only whether ſuch or ſuch 
Acts of Hoſtility may, without Injury, bi 
committed againſt an Enemy, but alſo whe: 3 
ther they are worthy of a humane and gene- 
rous Conqueror. Thus, as' far as is olf. | 
and our own Defence and future Security 
Will permit, we muſt moderate the Evils ve 
2 2 


| (55) 
Winfict upon an Enemy, by the Principle of 
2 umanity. 


It has been an almoſt generally received 
Dpinion amongſt all the Writers upon public 
Juſtice that the Conqueror can do what he 
bleaſes with the vanquiſhed ; and therefore 
as the Power of Life and Death over him. 
Many are the Examples and Teſtimonies of 
he Prevalency of this Opinion, not only of 
Ruthors, who have written on this Subject, 
Put of Princes and States who have arbitra- 
ly exerciſed this Power; and though the 
Practice of killing Captives is now diſuſed 
amongſt all who call themſelves civilized Na- 
Pons, yer that it is not uſed is generally attri- 
uted to the Will and Clemency of the Con- 
Nueror, who may yet exerciſe that Power, 


otwithſtanding the Diſuſe of it. 
cord 
mul The States General, 1 Of, 1589, decreed 
ſome at ſuch of their Enemies ſhould be behead- 
Cts u as they found with the Betrayers of he 


Aount of St. Gertrude: and by another Edict 
96 they inflicted the Puniſhment of behead- 
g on their Enemies, who came to the 
hore within the Marks ſet up for Sailors, or 
anded upon the Continent to plunder there, 
pough the Enemy does not at all tranſgreſs 


E 4 the 
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the Rights of War, who invades his Enemy 
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7a 


Territory in Hopes of Booty. * 


You may drive away an Enemy if you ca, ie 
or kill him, if he will not ſubmit ; but «tel 
you have him in your power he ſhould not be 
treated in a different Light from other Ene 
mies. From this Right of Life and Death ons 
ly are the Dutch to be defended, for hanging i 
their Spaniſh Priſoners, becauſe they were no 
redeemed. + Now if they had not this Pow 
er, it would be contrary to all Reaſon and Au 
thority to uſe it, merely becauſe they were na 
ranſomed. 9 


To the Right of killing the Enemy, ſuch | 
ceeded that of Servitude * uſed formerly 

but even this Cuſtom is now much worn i 
amon:it moſt Nations. Cajacius, indeed, lay 
that even among Chriſtians they ſtill „ 
Slaves of Captives, but that the Sz: :rvitude 58 
of the mildeſt kind; and he ſupports his ol 3 
nion upon the Right of Redeinption : but e 
ſhould we think the Cuſtom of redeeming Capi 
tives, and detaining them till redeemed, mor 
a Servitude than the Detention of our Debtor 
*till he pays the Pebt. Captives are often ſt 
at Liberty, if not redeemed by Ranſom; a 


Fre. 


gBynlei, h. Quct. jur. Pub. #6. 1. c. 3. 
Aitæema's Hiſtory, Ji. 6. 7. 16. 


) 


my's 


| cam, 
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yas the Caſe with the Supreme Military Senate 


Holland, 14 Dec, 1602, when they diſ- 


nifſed twenty-four of the Enemy taken at the 


jege of Boiſleduc, leſt they ſhould periſh in 


1 icon. It would have been very ſtrange if 


ey had put theſe Captives to Death, or ſold 


em into Slavery. When Gravius Solmenſis, 
. Wo was General in Ireland in 1690, ordered 
ee Captives to be ſent into Servitude in Ame- 
8-5, the Duke of Berwick told him that if he 
Wd ſo, he would ſend all the Priſoners he 


ould take to the Gallies in France. I But 


cauſe Slavery amongſt Chriſtians is worn 


t, and we do not ule it towards Captives, 


et we may uſe it, if we pleaſe ; nay we do 


pe it towards thoſe who uſe it towards us : 


herefore the Dutch uſed to ſell into Slavery 
d the Spamards, the Algerines, Tuniſians, 
nd Tripolitans, taken at Sea; as the Dutch 
ave no Slaves themſelves, but in Alia, Afri- 
a, and America. And the States General, in 
e Year 1661, ordered their Admiral, to ſell 


l Pirates which he ſhould take, into Slavery. 


he ſame was obſerved in the Year 1664.5 


To Servitude then ſucceeded either an Ex- 


Whange of Captives who are of the ſame De- 


zree and Condition, or a Detention 'till they 
e 


I Dutch Mercury, 1690, „8. 
$ Byuk. Queſt. Jur. Pub. /ib. 1. c. 3. 
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are redeemed. The Conditions of redeeming ere 
are ſometimes expreſſed in Treaties; and for ſu 
Perſons. of a certain Dignity, a certain Sum tb 
ttipulated to be paid; which, if paid, 8 
Right which the Victor has over the Van. e 
guiſhed ccaſes. * Ine 

: 


Thus we fee the regular Decline of the mot f Pe 
feroce and ſavage Cufiomein War, as Nation 
became more civilized, and the Chriſtian RAY 5 
ligion extended itſelf. But the Truth of th , de: 
Argument ſeems to be, as the inimitable Mor 
teſquieu has expreſſed it: The Life of Goverr Mea 
ment is like that of Man; the latter has a Rig ai 
to kill in Caſe of natural Defence; the ferm 

bave a Right to wage War for their own Pre 4 [I 
fervation} In the Caſe of natural Defence | K 
have a Right to kill, becauſe my Life is, i 
Reſpect to me, what the Life of my Antago- 
niſt is to him: In the ſame Manner, a Stat oe 
wages War, becauſe its preſervation is lik n 
that of any other Being. e 


FR 
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Among Citizens the Right of natural De. 6 
fence does not imply a Neceſſity of arcacking:W 4: 
Inſtead of attacking, they need only have re. * 
courſe to proper Tribunals. They cannot 

chercſor I 0 


Py ——— bw 


7 vl. Queſt. Jur. Pub. J. 1. c. 3. I 
125 


iprit des loix, J. 10. c. 2. 
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erefore exerciſe this Right of Defence, but 
ſudden Caſes, when immediate Death would 
um iche Conſequence of waiting for the Aſſiſ- 


„ tha ce of the Laws. But among Societies the 
Van. Naht of natural Defence carries along with it 


netimes the Neceſſity of attacking z as for 
tance, when one Nation ſees that a longer 
mot ace will enable another to deſtroy her, and 


= 


ation Mt to attack that Nation inſtantly is the only 
n Re ay to prevent her own Deſtruction. From 
f th Pence it follows that ſmall Societies have oft- 
A Ir a Right to declare War than great ones, 
ver rauſe they are oftner in the Caſe of being 
Rigi aid of Deſtruction. 

form. * 

7 Pri The Right therefore of War is derived from 
nce] eceſſity and ſtrict Juſtice. If thoſe who di- 


the Conſcience or Councils of Princes do 
r hold by this, all is undone. When they 
oceed on arbitrary Principles of Glory, Con- 
niency, and Utility, Torrents of Blood will 
erſpread the Earth. The Glory of the 


t Pride; it is a Paſſion, and not a legitimate 
ebe i The Fame of a Prince's Power may 
creaſe his Strength; but the Reputation of 


eing: 
2 re. 


annet is Juſtice would do him much more Honour, 
be nd be at leaſt as effectual. 


The 


f Wince is a worſe Plea : That Glory is nothing 


— ne I nn 
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The Writers on public Juſtice have not 4 


| tinguiſhed ſufficiently between the Rights of i N 
Conqueror over the Vanquiſhed, and Caſes . 


abſolute Neceſſity; which led them to miſtaſ 3 
the latter for Inſtances of the former. TM 
have therefore adopted tyrannical and ai 
trary Principles; by ſuppoſing the Conqul | 
rors to be inyeſted with an abſolute unlimin 7 
Right to kill; from whence they have dranif I 
Conſequences as terrible as the Principle 2 
whence they are derived; and ettabliſe $ 
Maxims which the Conquerors themſelil 
when they have had Senſe or Humanity aba 7 
them, have never preſumed to follow. 4 


Conqueſt is an Acquiſition; Acquifiti 
carries with it the Spirit of Preſervation a 
Uſe, and not of Deſtruction. It is plain thi 3 4q | 
when the Conqueſt is compleated the co 
ror has no longer a Right to kill, becauſe 
has no longer the Plea of natural Defence "AY 
Selt Preſervation, | 


A Conqueror has a Right to deſtroy the Af 
ciety ; but it does not follow from cher] 
that he has a Right to deſtroy the People wit 
compoſe that Society. The Union of Mel 

makes the Society, not the Men themſelves; 
the Citizen may ny but the Man remain. 9 


we” 
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not 0% 


s of Ly: leſs ill grounded was that Cuſtom of re- 


aſe: d cing to Slavery; it was. founded on the 
mil ppoſed Right of Killing: There is no ſuch 
nl ing as reducing to Slavery, further 

q al 1 an it becomes neceſſary for the Preſer- 
onqull tion of the Conqueſt. Slavery! in Con- 
limi Wcſts is an accidental Thing. It is. contrary 
a 3 the Nature of Things that the Slavery 
e fl Would be perpetual ; the People enſlaved 
lige Would always be rendered capable of becom- 
nel 4 Subjects. Thus therefore the Right of 
avery ceaſes when the juſt Ends of our Con- 

. eſt are anſwered, and we are no longer i in 
anger from our Enemy being ſet at Liberty. 


on a 
in thi 1 | 
onqul ; 
auſe 1 q 


In Yar the Law of Humanity ought al- 
ays to be before our Eyes, we ought to do 
pthing but what may tend to the Mainte- 
ance and Recovery of our Rights, and our 

n Preſervation: If our Enemy is obſti- 
" a ate, and will not obſerve Juſtice, we have a 

4 Light to uſe all Methods which have an im- 
the 4 Z ediate T endency to reduce him to Reaſon, 
Ind prevent his injuring us: But farther than 


ench . 
bc ul is we may not go with Innocence. 
le will 


f Mel I 


It is not indeed to be expected that we 
ſelves; 


hould pray for our Enemies, or wiſh Safety 
3 o them, The Majeſty of the Romans ſhone 
2 forth 


main. 


: 
| 
' 
| 
' 
| 


the States General 4 Auguſt and 4 October 


o 


Letter 10 July even ſay that the Rights of 


„ 8 
forth in Caius Popilius, who, when King 4. 
tiochus ſaluted him,C and ftretched out hi 
right Hand to him, refuſed to return the om 3 f 
or receive the other: Let the Roman Cul A 
ſuls, when their Affairs required it, ſaluuſ 
Pyrrhus, who was their Enemy, in an Epiſtle 
But ſo fruitful of Flattery was the laſt A 
which does not ſeem to be loſt in this, thi 
Princes and States, in actual War, comp 
mented, and even called each other Friends 
turns; ſeeming, as it were ſorry for the Loſi 
of their Enemies; as appears from the LA 
ters of the States General to the King of EU 
land, 10 Fuly—1 6 September—and 26 NS 
ber, 1666, And of the King of England 


the ſame Lear: The States General in the 


War and the Offices of Friendſhip are co 
ſiſtent, j though at this very Time both the o 
and the other was prepared for mutual De 
ſtruction. So the French King who was ſtill 0 q 
War with the King of England, in the ven ö 
1666, ſent an Embaſſador to him to condok 3 and 


him on the Fire of London. > us 


4 A ac 


q Plutarch's Apothegm. p. m. 364. 

+ Livy, /. 45. 4. 7. 

$ Gellius, 4. 3. c. 8. 

Aynderſb. Queſt, Jur. Pub, J. 1. c. 3. 
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The Exerciſe of Humanity, Clemency, Pi- 
ety, Generoſity, and other great Virtues, in 
Time of War, is glorious, and the Effect of 
Greatneſs of Mind and Goodneſs of Heart; 
But thus to ſport with Words, is mean and 
ſcandalous: It was abſurd to ſend a Condo- 
lance on the Burning that City, which they 

Whemſelves would have ſet on Fire if it had been 
Wn their Power. Strange Specimens of Hu- 
anity! The Conduct of Caius Popilius was 

ndeed more auſtere, but it was alſo more ho- 

neſt, and leſs indecent than theſe Compli- 
ents. Duriuſcula hec ſunt, at non injuſta 
amen; immo aliguanto minus indecora, quam 
eocſtiles illæ Planditiæ. ¶ It was a Cuſtom among 
he Romans when they had declared War, to 
ake Captives of all the Subjects of the Ene- 

ny who ſhould be found in their. Dominions ; 

but this is now diſuſed, though the Right of 
ing it ſtill remains. When the War was 
til 1 eclared by France againſt England on the 26th 
Yell Vanuary in the Year 1666, by Land and Sea, 
and all Commerce forbid ; the Engliſh, who 

ere in France were uneaſy for their Perſons 

and Effects, till on the 1ſt February following 
he French King declared that the foregoing 
Þ roclamation regarded only ſuch Engliſh as 
: ſhould 
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ES 1 : 3 
ſhould be taken at Sea, or ſhould act as Ene. 
mies in France: But ſhould not extend 9 
ſuch private Perſons as had fixed their Abod il 
quietly in France. But declared that it wou 
be agreeable if ſuch as were not naturalized 
would leave the Country, and go whither the 
pleaſed, within the Space of three Month 
But this is always left to the Will of the Bell 
gerent Party, if Treaties do not interfer; 
which ſuſpend the State of the War in tha? 
Particular: But they who are in a Countn|l 
at the breaking out of a War, and ſtay beyoni 
the Time limited for them, by Treaty or other 
wiſe ; or they who come thither, withou 
Leave, in Time of War, may be juſtly take 
Priſoners. The States General, agreeably u 
this, on 4th April, 1674, publiſhed a Placau 
That if any of the Subjects of their EnemioMl 
ſhould remain in the United Provinces, or in ti 
Dominions of the States General, not having 
Leave to come and ſtay, they ſhould be taken 
Priſoners ; and not reſtored, unleſs ranfomed.*| 


It has been a Queſtion whether the Right of $ 


Killing an Enemy regards only thoſe who ar Op 
actually in Arms; or whether it extend 
indifferently to all thoſe in the Enemy 
Country, Subjects or Foreigners? The # 

| Anſwer 


* PBu#, Queſt. Jur. Pub. J. 1. c. 3. 


1 ee a 5 
S n eee 1 2 
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(04) 
1 Anſwer is, that with A to thoſe who are 
objects the Point is inconteſtible: Theſe are 
or principal Enemies; and we may exerciſe 
= Ads of Hoſtility againſt them, by Virtue 
f the State of the War. As to Strangers, 
noris begun, of which they had previous 
Notice may juſtly be looked upon as Enemies, 
Wd treated as ſuch. But in regard to ſuch 
went thither before the War, we ought to 


ey neglect that Opportunity, they are ac- 
Punted Enemies. As to Men, Women, and 
ildren, there is certainly no Neceſſity for 
ching the Rights of War ſo rigorouſly 
ainſt them; as they are not capable of an- 
ring us, for which Reaſon the Ends of War 
not ſtrictly require it: Unleſs Women 
rp the Offices of Men, and bear Arms 
ainſt us, then we are certainly excuſed avail- 


aken ourſelves of the Rights of Yar againſt 
ed Wm. Sometimes, indeed, the Heat of Ac- 


n (as at the Siege of a Town which has 
en obſtinately defended) hurries on the 
oops, already irritated by the Defence, to 
mit ſuch Acts of Inhumanity; but the 
ils are then to be looked upon rather as Miſ- 


The tunes, and the unavoidable Conſequences of 
nſwet oer, than as in any Light juſtifiable. But 


ſe are Crimes that deſerve to be puniſhed, 
| F The 


oſe who ſettle in the Enemy's Country after 


ve them a reaſonable Time to retire; ab if 


as poſſible, and that we ſhould not ſhed hum : 


( 66 ) 
The ſame Reaſoning will hold in Reſpeeli 


to Priſoners of War. We cannot, general 1 E 
ſpeaking, put them to Death without being _ 
guilty of Cruelty : yet there may be Caſes "8 . 
Neceſſity ſo preſſing that the care of our on 3 
Preſervation obliges us to proceed to Extali = 
mities, which in any other Circumſtancy 4 * 
than theſe would be abſolutely criminal. pr 

In general, even the Laws of War requi the 
that we ſhould abſtain from Slaughter as mu 


Blood without Neceſſity. We ought ui 
therefore, directly and deliberately to kill 2 
ſoners of War, nor thoſe who aſk Quart 2 
or ſurrender themſelves; much leſs of 
Men, Women and Children; and in ge 
ral, all thoſe whoſe Age and Profeſſiu 
or other Circumſtances in Lite, render the! . 
unfit to carry Arms, and who have no oth 
Share in the Yar than their being in the Coup 
try or Party of the Enemy. We may an 
eaſily conceive, that the Rights of ar 
not extend fo far, as to authoriſe the Outrag 
committed upon the Honour and Chaſtity 
Women; for this contributes nothing to 0 F 
Safety or Defence, or to the Support of vl 
Rights, but only ſerves to ſatisfy the Brutal 
ty of the Soldiers. It muſt be obſerved, ho- -[ 
ever, that the Law of Enemies makes ſo L 
Difference between an open and legitimi"# . 
Enem/8 ; 


(67) 

W Enemy; and Rebels, Pirates, or Highway. 

men. The moſt religious Princes make no 

Difficulty to propoſe even Rewards to thoſe 

who will betray ſuch Perſons ; and the public 

odium of all, which Men of this Stamp lie 
under, is the Cauſe that Nobody thinks the 

* Meaſure hard, or blames the Conduct of the 
prince in uſing every Method to deſtroy 
them. 

qu 

mu 

ums 


There is one Thing more to be conſidered 
as to the Exerciſe of the Power which the 

victor has over the vanquiſhed ; and it has 
| 1 bcen a Doubt with ſome, whether, notwith- 
ar ſtanding the Diſuſe of killing Captives, 
S "you may not uſe that Right againſt thoſe who 
Shave obſtinately defended themſelves ? But it 
00S: certainly very baſe to puniſh a Perſon for 
the! is Bravery. Valour has always been deemed 
ot oorious, even amongſt Enemies, and Cowar- 
Cou . dice contemptible. Mr. Bynkerſhoek mentions 
1 a E : Captain of a Dutch Man of War, who 
Var 0 | pave up a very ſtrong and defenſible Ship in 
1G · ͤ f. == cowardly Manner to ſome Algerine Pirates, 
tity Þ aer ſtipulating with them for his own Liber- 
to oi rk for which the Algerines wantonly 


oof ind cruelly tore the Captain to Pieces.“ 
rut : ; 


Thus far we have conſidered the Power of 
Wc Conqueror over the Perſon of the Enemy 

F 2 whillt 
* Bynk., Queſt, Jur. Pub. J. 1. c. 3. 
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whilſt living; we will now ſee what is done 
with their dead bodies. Formerly they were 
thrown to the Beaſts and Birds to devour them 
but now, either the Conquerors bury them, 
or give Liberty to the vanquiſhed ſo to do 3 an 
and for this Purpoſe a Truce is often entered uf 
into for a ſhort Time. In the Year 1666, ie 

when the brave Sir William Berkeley, Via Ihe 
Admiral of England was killed in the Engage 
ment with the Dutch, and the Ship S] R T 
which he was on board of, was taken, th 
States General wrote a Letter on the 10 % 
to the King of England, to know whether h 


|: would have the Body buried in Holland uf . 
j ſent to England, and the King chuſing ti m 
i latter, it was embalmed, and ſent to Ei e 
| in September following.* - 8: 
| Pere 
Commerce, by the very Nature of 2 3 Cut 
[| ceaſes between Powers in open Enmity 19 ade 
| it would be abſurd to ſuppoſe that any Peopt Meaſ 
|! would venture with their Perſons and Gor 2 
1 to Places where they were ſure to have . A 
| one impriſoned and the other confiſcated re 
| Wherefore in Declarations of War, and Pro. 2 erc 
YV dlamations which follow them, mutual Com ie 
it merce is generally forbid, By an Edict df « 
| the Earl of Leiceſter, Governor of the M|Wranc 
|  therlands, 4 Apr. 1586, F. 11. for prohibi-f 
i Ine 


* Dutch Mercury, 1666. 
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vg Commerce with the Spaniards : the Sub- 
ects trading with the Enemy contrary to that 
aw, were puniſhed with whipping and Con- 
(cation of their Ships and Goods: and the 
me by the Edict of the ſame Earl, 4 Au- 
%,, 1586. F. 12. but by the 13th F. of 
Mie firſt, and the 14th F. of the 2d of 
Mele Edicts, even an Intent to trade with the 
FRE nemwy is puniſhed the ſame as the Fact it- 
lf; and fo the States of Holland had pro- 
aimed before, on 27 Fuly, 1584. More- 
over, it was added to all theſe Edits, that a 


er E barge againſt any Perſon for trading with 
d oe Enemy contrary to theſe Edicts, ſhould 
; tic emain perpetual, whether they were taken in 


ie Fact or not: And, by the laſt mention- 
Edict of Holland, pecuniary Puniſhments 
Pere inflicted for that Offence, and the Pro- 
Nacution even reached the Heirs of the Of- 
nders. So that it was looked upon as a 
eaſonable Act. 


cop! 
3906 
e tte And though Commerce, by the very Na- 
ated re of War, is prohibited; yet the Uſe of 


Pro Merchandiſe, the Need one People have of 


_ * — 
. 


Com e Things of another; and the Advantage 

ct f one Power in continuing a particular 

ranch of Trade which it has with the other, 

hibit- F 3 and 
7 


+ Bynkerſo, Queſt. Jur, Pub, J. 1. c. 3. 
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and which is not perhaps any Hindrance to 
the carrying on the War, have much got the 
better of this Right in Favour of Trade, 


Hence in every War, Commerce is different- | 
ly prohibited or permitted, as Princes and 
States think moſt for the Advantage of jw 
themſelves and their Subjects. A trading 
People ſtudy the Commerce moſt beneficial i 
to them, and accommodate, as far as they con- 
veniently can, the Rules of War to that Ad- 
vantage; ſo ſometimes they prohibit Com- 
merce generally, as to every Thing, and 
ſometimes it is permitted, as to particulaſ 
Things only; and prohibited generally as to 
all the reſt; ſo that, as far as it is allowed, WM 


is ſo far a Suſpenſion of the War; and wil 


therefore be partly a War and partly a Pea 
to the Subjects of both Princes. The Her 
ring Fiſhery was allowed on both Sides by ti 
French and Dutch Edicts, 1536. And for 
merly by the Edict, 22d Dec. 1552, Con 


merce was not forbid, but was allowed ur 
der certain Reſtrictions. Add to theſe tht 


State of Things during the whole Spaniſf 


Portugueſe, and Engliſh War, in the Yean 


q Hynlerſt. Queſt. ur. Pub. J. 4 t. 3 
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1653, 1665, and 1672, and alſo in the Freud 
Mar in the Years 1672, 1689, and 1702.08 
So the French permit the Engliſb to buy the 


ö (6 
wines and Brandy; and the Eg liſb fell them 
he {certain Sorts of Horſes, in Time of War. 
it- Some have doubted whether our F riends, 
nd who ae found promiſcuouſly with our Ene- 
of 8 mics in Towns which are taken, are to be 
ing L deemed Enemies. Petrinas Bellus thinks not, 
cia nd Zoucb agrees with him zu but it is pro- 
on- Pable they would be underſtood of Goods 
Ad Mp hich they have within the Dominion of the 
om. nemy, which certainly may be juſtly ſeized, 
and they have before been occupied by the 
ul Fnemy, or been taken by them from our 
s Friends; for whatever belongs to the Enemy, 
1, r is profitable and uſeful to them, we may 
vil gabe as Part of the hoſtile Government; for 
2 being profitable and uſeful to the Enemy, 
Hern hey may be hurtful to us. The Reaſon 
y th Phich ſome give againſt this Opinion is, that 
fan bur Friends, tho' they are with our Enemies, 
Con e not bear an hoſt.le Mind to us; for tho? 
Jus ey are there, it is not of their own free 
e ill, and we can judge the Thing from the 
_ ind only. But this Matter does not reſt 
yell ap the Mind only E for it may be that all 
_ he Subjects of the Enemy do not, or per- 
1024 1 aps very few of them, bear an hoſtile Mind 
y the . owards us ; but the Matter depends upon 
Wine the Right by which thoſe Goods are with the 
Faemy, and on the Uſe they are of for our 
F 4 Deſtruction. 


2 En 


| De Re militari, pe. 2, it. 11. u. 5 
De jur. Fecial. z. 2. $. 8. g. 4. 
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Deſtruction. It would be otherwiſe of the 
Goods of a Friend, taken in our own Govern» 
ment ; though they were taken by the Right 
of War, and are in Poſſeſſion of the Ene- 
my ; for they are not the Goods of the Ene- 
my, nor can the Utility of them to the Ene- 
my be urged. 


— * —_— Py 
_ 12 AY 


S 


When MOVEABLE Goods, and particularly 


Ships, belonging to the Enemy, become the 
Property of the CapToRs, 


E ſpoke before of the Perſons of our 

Enemies, we are next to ſpeak of their 
Goods and Actions. Goods whether moveable, 
or immoveable, may be properly ſeized by the 
Right of Mar, and we may do with them 
whatever we think fit: For as Cicero obſerves 
very juſtly, 1t is not contrary to the Law of 
Nature to plunder a Perſon whom we may law- 
fully kill, which taking and ſeizing the Ene- 
my's Goods we call Spoil] and Plunder. 


This Right of Spoil, or Plunder, extends 
gererally to all Things belonging to the Ene- 
my; and the Law of Nations, properly ſo 
called, does not exempt even lacred Things, 

that 


— 


De Oſfc. 3. c. 6 — ſee Note 8. on this Chap: 
ter of Cicero. 
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chat is, Things conſecrated either to the true 


Gop, or to falſe Deities, and deſigned for the 
Uſe of Religion. 


The Practices and Cuſtoms of Nations do 
not, indeed, agree in this Reſpect, ſome having 
permitted the Plunder of Things ſacred and 
religious, and others having looked upon it as 
a criminal Profanation : But whatever the 
Uſes and Cuſtoms of different People are, 
they cannot conſtitute the primitive Rule of 
Right. In Order therefore, to be aſſured of 
the Right of Var in Regard to this Article, 


we muſt have Recourſe to the Law of Nature 
and Nations, 


It is then to be obſerved firſt, that Things 
ſacred, differ not in themſelves from thoſe we 
call profane, The former differ from the lat- 
ter, only by the religious Uſe to which they 
were intended, But this Application or Uſe 
does not give the Things the Quality of holy 
and ſacred, as an intrinſic and indelible Cha- 
rater, of which they cannot be deprived. 


And next, that Things thus conſecrated, 
always belong either to the State, or to the 
Sovereign; and there is no Reaſon why the 
Prince, who has devoted them to religious 
Purpoſes, may not afterwards apply them to 
the Uſes of Life; for they, as well as all 
other public Things, are at his Diſpoſal. 
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It is therefore a groſs Superſtition to believe 
that by the Conſecration, or Deſtination of 
theſe Things to the Service of Gop, they, 
as it were, change Maſter, and belong no 
more to Men; that they are withdrawn from 
Commerce, and that the Property. of them 
paſſes from Men to Gop. This is a daugerous 
Superſtition, and owing to the Ambition of the 
Clergy. | 


We mult therefore conſider ſacred Things 
as public Goods, which belong to the State or 
Sovereign. All the Liberty which the Right 
of War gives over the Goods belonging to the 
State, it alſo gives with Reſpect to Things cal- 
led ſacred. They may therefore be ſpoiled or 
waſted by the Enemy, at leaſt as far as is con- 
ducive and neceſſary to the Deſign and End 
of the War; a Limitation which is no way 
peculiar to the Plunder of ſacred or religious 
things. 


For, in general, it is evident that it is not 
lawful to plunder for Plunder's Sake; and 
that it is juſt and innocent only, when it has 
{ome Relation to the Deſign of the War; that 
is, when ſome Advantage accrues from it to 
ourſelves, by our appropriating thoſe Goods 
to our own Uſe; or at leaſt, when by ravag- 
ing and deſtroying them we, in ſome meaſure, 
weaken the Enemy, and make him more in- 

clined 
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clined to hearken to Terms of Peace. For it 
would be a Madneſs, equally brutal and cri- 
minal, to do evil to another, without a Proſ- 


pect of doing ſome good, either directly or 


indirectly, to ourſelves. Whence it ſeldom 


happens, for Inſtance, that after taking of 


Towns, there is any Neceſſity for ruining 
Temples, Statues, or other public or private 
Edifices : We ſhould therefore generally ſpare 
all theſe, as well as the Tombs and Sepul- 
chres. | 


Thoſe who believe that things dedicated to 
ſacred Uſes, contain ſomething divine and in- 
violable, are really in the wrong to meddle 
with them at all; but this is only, becauſe 
they act againſt their own Conſciences. And 
here, we may take notice of a Reaſon given 
to clear the Pagans of the Imputation of Sa- 
crilege, even when they pillaged the Tem- 
ples of the Gods, whom they acknowledged 
as ſuch; which is, they imagined that when 
a City was taken, the Guardian Deities of 
that Place quitted at the ſame time their Tem- 
ples and Altars, eſpecially after thoſe Deities 
had been 1zvited out with certain Ceremonies.+ 


Let us on this Subject add the reflections 
which Grotius makes, to perſuade Generals to 
behave with Moderation in regard to plunder, 

| from 
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T Cocceius de Evocatione Sacrorum. 
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from the advantages which may accrue to 


them from ſuch a Conduct. By this means,” 
ſays he, ** we take from the Enemy one of the 
*« moſt powerful Weapons, Deſperation. Be- 
„ /ides, by ſparing the Enemy's Country, we 
give room to believe that we are pretty con- 
« fident of Victory: And Clemency is of itſelf 
e proper to ſoften and engage the minds of Men. 
« All which may be proved by ſcveral illuſtrious 
e Examples“. 


But War not only gives us Power to ſpoil 
and deſt oy the Goods of an Enemy, but it 
has anotuer and a further Effect, it confers a 
Right of acquiring, appropriating, and juſtly 
retaining the Goods we have taken from him, 
till the Sum due to us is paid, including the 
Expences we have been put to in making War, 
to procure that Juſtice which was refuſed to 
us. And whatever elſe we think neceſſary to 
ſecure to ourſelves by way of caution from the 


Enemy, 


This Right is not only juſtified by the Law 
of Nations, but alſo by Holy Writ : For Gd 
in his Law concerning a City which was taken 
by the Sword after refuſal to ſurrender, thus 
orders, Thou ſhalt take the Spoil of it to thyſelf, 
and ſhalt enjoy the Prey of thine Enemies, which 


the Lord hath given thee. * So the Reubenttes 
and 


11 
* 


8 


* Deut. xx. 14, 


C392 
and Gadites, and half the Tribe of Menaſſeh, 


? are ſaid to have conquered the Hureans and their 
4 Neighbours, and to have taken much Spoil _ 
- from them. $ It was alſo ſaid of good King 


Aſa, that, having called upon Gop, he ob- 
tained the Victory over the Ethiopians, that 
had unjuſtly warr'd againſt him and carried 
away much Spoil, J which makes it the 
more remarkable, as theſe Wars were not un- 
dertaken by the command of Gop, but in 
the common right of Mankind. 


By the Law of Nations, not only he who 
makes a juſt War, but every Man concerned 
therein, acquires a Property in what he takes 
from the Enemy, and that without Rule or 
| Meaſure, at leaſt as to the external effects 
with which the right of Property is accompa- 
| nied; that is to ſay, that neutral Nations 
ought to regard the two Parties at Var, as 
| lawful Proprietors of what they can take from 
each other, by force of Arms; for as to 
| Moveables, which are the Subject of this Chap- 
| ter, they may be eaſily transferred by Com- 
merce into the hands of the Subjects of a neu- 
| tral State, often without their knowing that 
they were taken in Var: And if the antient 
| Proprietors could in ſuch cafe reclaim them, 
every State would be thereby required to exa- 
mine 
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mine whether the thing ſo claimed be good 
Prize, and conſequently which has the beſt 
Rightz and may thereby be drawn in to take 
a Part in the War. 


As to Moveables, ſuch as Ships, Goods, 
and Merchandize, or whatever elſe can be- 
come Prize and be carried away from the 
„Place where it is taken; Theſe by the Roman 
Law, as Grotius obſerves, * are the Property 
of thoſe who take them, when they are 
brought within the Dominion of the Captor, 
that is, into a Place of ſuch Security that there 
is no hope left of purſuing and recovering 
them : Which he gives as a reaſon why Ships 
and other things taken in the Sea are finally 
condemned when they are brought into a Sea- 


Port or Haven, or the Place where the Cap- 


tors Fleet rides, for then the Recovery begins 
to be deſpaired of. But, adds he, by a new 
Law of Nations, eſtabliſhed among the Eure- 
peans, ſuch Prizes are condemned when they 
have been 24 hours in the Enemy's Poſſeſſion, 
And in his Notes ſays, it is a Cuſtom obſerved 
by Land alſo, and was taken irom a German 
Cuſtom which allowed 24 Hours for taking 
Pcaſts wounded by another; and he gives an 
Inſtance taken from 9 buazus's } liftory on the 
Year 1595. aut the Town of Liere in Bra- 
hant, having been taken and retaken the ſame 


Day, 


De jur. B. & P. lib, „ $$ 
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Day, the plunder taken from the Inhabitants 
was returned them, becauſe it had not been 24 
Hours in the Enemy's Poſſeſſion. And this 
Cuſtom Bynker/hoek ſays is obſerved by all Na- 
tions without Diſtinction, whether the Prize 
be brought into Port, or not, as was the Qpi- 
nion of the Advocate of the Treaſury of Am- 
fterdam;, and others alſo now think. Bur 
this Author Bynkerſboek differs from that Opi- 
nion, and thinks it has been eſtabliſhed chiefly 
by military Judges, unſkilled in the Law, 
without any Authority, and perhaps miſled 
by that of Grotius, and acting contrary to di- 
verſe Laws and Cuſtoms which he mentions. 
And, he ſays, the Embaſſador of the Sates 
General to England in the Year 1631, deſired 
the States to give Sanction to the Law which 
gave a Right to the Capture after 24 Hours Poſ- 
ſeſſion, but this Requeſt does not appear to be 
approved. And he thinks it againſt Reaſon 
to conclude from the time of the Poſſeſſion, 

for, ſays he, the reaſon of the change of Pro- 

perty is from the true Occupation, and that 
which gives a true Occupation is a ſafe Reten- 

tion, to which, what does 24 Hours contri- 


| bute, if, after that Time, the Capture can- 


not be truly occupied, or, within that Time, 
it can be truly occupied? So that, as the 
Facts differ, no certain Rule can be eſtabliſhe4 
from whence it can be determined; but the 
Circumſtances 


(80) 
Circumſtances of each Caſe are to be conſidet- 
ed ſingly, and in every one we are to obſerve, 
that it does not ſeem to be the Property of the 
Captor, unleſs he is poſſeſſed in ſuch a manner 
as to keep it and defend it. F 


This Rule of 24 Hours Poſſeſſion was after- 

wards changed by the United Provinces, and, 
every Sovereign has a right to eſtabliſh ſuch 
Rules, in regard to this point, as he thinks 
proper, and to make what Agreements he 
pleaſes with other Powers: Of which there are 
numerous Inſtances. In Great Britain this is 
uſually regulated, by an Af of Parliament, 
on the breaking out of a War. 


By the right of Var Captures become the 
Property of him who firſt gets Poſſeſſion of 
them, and he does not appear to have pot 
this Poſſeſſion, who has only ſo far got it, 
that he cannot keep it. This is grounded on 
the Law of Nations itſelf. But at what Time 
the Poſſeſſion is ſo obtained as to be kept, or 
not, is not to be defined; ſo that it ſhould 
ſeem, we can keep it when we have brought 
the hoſtile Property within our Territory; 
which indeed is agreeable to the Roman Law: 
But by the Name of Territory we underſtand 
Caſtles, Ports, Cities and Fleets ; the reaſon 
of this is becauſe of the ſafe Defence of the 
thing 


3 — 


i Del. Qu. jur. pub. lib. 1. c. 4. 
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s thirg ſeized. But if, after che Property al- 


, tered, the Capture could not be brought with- 
| in the Territory, what would the 24 Hours 
r WW avail? There are ſome who think that Ships 


| taken are no otherwiſe made the Property of 
| the Enemy, than by being brought into the 
by Enemy's Port, there confiſcated, and from 
d, thence freely failing to the Port of a Friend 
cn che fame thing might as well be ſaid of Mer- 


ks chandizes and Captures, of which there is the 
he ſame reaſon : And Bynker/hoek mentions a De- 
ire cree of the States General | in 1666, to this pur- 
Is poſe, which, he ſays, he gives in the very 
u, WE vords, that he may not be thought to tell In- 
credibilities. But what can it by to the Mat- 

ter, whether the Ship goes to the Port of the 
1 Purchaſer, or to the Port of a Friend? It does 
0 not appear what either of theſe Ports com- 
got municates, how, or o whom, It could not 

1 give Property to the Enemy who has ſeized and 

: was ſold it, nor to the Buyer who ſo bought our 
Ny Goods from him who had not the Property. 
1 It may be alleged that a Ship, which is made 
uld the Enemy's, is hoſtile, and remains fo, *till 
ght ir i; purged of that Fault; and that it cannot 
"Ty de ſo purged, unleſs it comes to the proper 
we Port of a Purchaſer or Friend, where it may 
7 be condemned; and that it may be rightly tak- 
” 4 n before that Time: but this cannot be ſup- 
1 poſed neither, for the thing belongs to the 
ming Purchaſer from the Time of Purchaſe, and it 
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avails not whether it belongs to the Seller from 
the Beginning, or from the ſeizing and Con- 
demnation. 


Prizes taken from the Enemy eertainly be. 
come the Property of the Captors as ſoon a 
taken, for when two Nations are at War, both 
of them have all the Hequiſites for the Acqui 
ſition of Property the very Moment the 
take a Prize. I!.cy have an Intention to ac 
quire a Title of juſt Property, namely th 
Right of War ; and they are actually in Po 
ſeſſion of the thing. This laſt Circumſtane 
therefore is altogether indifferent, with Reſpet 
to the preſent Queſtion. The greater or imil 
ler Difficulty the Enemy may find, in recon: 
ing what has been taken from him, does 11 
hinder the Capture from actually belonging v 
the Conqueror, Every Enemy as ſuch, and 
lo long as he continues ſuch, always retan 
the Will to recover what the other has take 


from him; and his preſent Inability only . ” 
duces him to the Neceſſity of waiting for ca 
more favourable Opportunity, which he {i te 
ſeeks and deſires. Hence with Reſpect to him try, 
the Thing ought no more to be deemed ti ©; 
en, when in a Place of Safety, than when E :;;; 
is in a Condition of purſuing it; all that cal 0 
be ſaid is, that in the latter Caſe, the Poſe: :44; 
fion of the Conqueror is not ſo ſecure as in , Rig, 


forme! 


| ( 33 ) 

om former : And the Truth is, this Diſtinction 
on- has been invented only to eſtabliſh the Rules 
of the Right of Poſtliminy, or the Manner 

in which the Subjects of the State, from whom 

b. We ſomething has been taken in War, may re- en- 


mY ter upon their Rights; rather than to derer- 
both mine the time of the Acquiſition of Property 
-qui in Things taken by one Enemy from another. 
thy WW During the whole time of the War, the Right 
15 we acquire over the Things we have taken 
" from the Enemy, is of Force only with re- 
Pol 


ſpect to a third diſintereſted Party; for the 


ſtanc Enemy himſelf may retake what he has loſt, 
eſpe whenever he finds an Opportunity, till a Trea- 
{mil y of Peace is concluded, by which he renoun- 
cott ces all his Pretenſions. 


es Ill 
ing d 


| It is further neceſſary, in order to appropri- 
h, a0 


ate a Thing by the Right of War, that it be- 


retail long to the Enemy; for Things belonging to 
s tak BW people who are neither his Subjects, nor ani- 
2nly r mated with the ſame Spirit as he againſt us, 


g fei cannot be taken by the Right of War, even 

he fu though they are found in the Enemy's Coun- 
to him try. But if neutral Strangers furniſh our Enemy 
ied t with any Thing; and that, with a Deſien to put 
when k Lin into a Condition of hurting us; they may be 


that cu looked upon as taking Part with our Enemy, and 

e Poll their Egelis may conſequently be taken by the 

as in 8 Right of WaR. But in dubious Caſes it is al- 
forma ways to be preſumed that what we fin 


G 2 in 


| 1-4 See ch. 15. poſt, 
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in the Enemy's Country, or in their Ships, is 
deemed to belong to them ; for beſides that 
this Preſumption is moſt natural, if the con- 
trary was to take place, it would lay a Foun- 
dation for an infinite Number of Frauds: yet 
this Preſumzion, however reaſonatvic in itſelf, 
may be deſtroyed by ful Prov! ro the contre 
ry. Neither do the Ships of Friends become 
lawful Prizes, though forme of ihe Irnemy's 
Effects are found in them, une jt 15 don 
by Conſent of the Owners; wh: by that 
means ſeem to violate the Neutra y, 0 
Friendſhip ; and give us a juſt Right o 
them as an Enemy. But of this more lic 
after. $ 


All Goods, therefore, of the Enemy are to 
be looked upon in the ſame Light; for what 


ever they have by Seizure is not leſs theirs, 


than what they have by Inheritance, Purchaſe, 
or any other Title whatſoever, The ſame 
Thing may be ſaid not only of Merchandize 
and other Things, which the Enemy have 
taken from us, but alſo of Ships, and all o- 
ther Things, which they have from other 
People who are their Friends, and our Friends 
have bought amongſt them: but whatever our 
Friends have got from our Enemies are in 
Truſt, unleſs they are brought into free Port. 

> Lewis 


— 


— mY 8 a. 
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, Lewis the XIVth of France, by an Edict 1 
8 Sept. 1672, ordered all Ships, even thoſe 
n bought by Friends tn the United Netherlands, 
yl and firſt coming from thence, to be taken and 
= WW condemned; and the Day following, a Ship 
i, WW which was built and bought in Holland, and 
che Hamburghers were bringing from Holland 
me 


to Hamburgb, equipped with Hamburgb Sea- 
men, was taken in that Voyage by the French 
and condemned. In anſwer to this the States 
© General publiſhed another Edict to the fame 
Purpoſe, by Way of Retort; but it was cer- 
dtainly unjuſt, for a Retort ſhould operate a- 
gainſt none but thoſe who have done the In- 
| jury ; but the Effect of this fell on the com- 


E 0 
rhat- 
1elrs, 


by their Embaſſador, declared to the Hans 
| Towns, who were Friends to both Parties, the 
| Engliſh and the States General, that whatever 


haſe, WA Ships without Diſtinction of Voyage, ſhould 
ſame be purchaſed in the Dominion of the States 
ndize | General, ſhould not remain there as Friends, 
12 as Aitzema relates it. 4 

allo· 


other 
riends 


The Lawyers of Holland being asked their 
Opinion on this Point, 23 Jan. 1636, truly 


er our and judiciouſly anſwered; that their own Ships 
are in WF taken by the Enemy, and bought by Friends, 
Port. WF were made the Property of the Enemy by the 
Lewis G 3 Occu- 


— 


Pe ET 


mon Friend. C The Engliſh 23 December 1664, 


© Bynk. Qu. Ju. pub. 46. 1. c. 4. + Lib. 44. P. 681. 
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Occupation, and the ſame of thoſe who bought 
the ſame Ships from our Friends, and ſo on 
to the next, they are tainted for the ſame 
Reaſon ; but as to Ships in general, which 
were not our own in the Beginning, this Ar- 
gument is good only as to Ports and Places 
that are blocked up, and not as to Places 
where there is free Ingreſs and Egreſs. 


* 


2 — 


CHAP. VI. 


Whether, and when MOVEABLE J. hings, and 
eſpecially Syrps, may be given up to tht 
REC AP TOR. 


E have before conſidered the Time 
when the Captor acquires a Property 


in Ships, and other moveable Things. We 


come now to conſider when theſe Things may 
be delivered up to the Recaptor. 


It is obſerved that Immoveables, whenever 
they are retaken, return to their former Maſ- 
ters were they were taken; but it is otherwiſe 
of Moveables, of which we treat here. For 
they do not return. Si quid bello captum ef, 
in preda eft, non poſtliminio redit *; but there 
is a DiſtinCtion as to Ships which are eſteemed 

Moveables 


—_—— 


J ditzema, lib, 21. & 22, 22. 


* Labeo. L. 28. Digeſt. Lib. 49. Tit. 15. de capt. & 
poſtlim. revers. 
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Moveables, + As for Inſtance, thoſe which are 
altogether for the Uſe of War, do return ; 
others do not: But this and other Diſtinctions 
of the Roman Law, between Moveables are 
diſuſed; ſo that now all Moveables without 
Diſtinction are Prize, without any Poſtlimi- 
| Ny; as Grotius obſerves * The Conſequence 
of this ſeems to be that Goods taken from the 
| Enemy, and then retaken, reſt in the Recap- 
tors, becauſe the Occupation, which was 
| made by War, transfers the Property ; and as 
that was ſo transferred by the Occupation, it 
is veſted by the Recaption, the ſame as if they 
| had always been the Property of the Enemy 
| from whom they are taken : But they muſt 
have been made the Goods of the Enemy in 
full Right, otherwiſe the former Owner will 
| have a Right to claim them; and when Move- 
| ables are thought to belong to the Enemy in 
full Right, hath been conſidered in the laſt 
Chapter. 


But though there is ſome Uncertainty in this 
Determination; yet it is clear that Moveables 
| brought within the Territory of the Enemy, 
do fully and clearly belong to the Enemy in 
| full Right; and therefore become the entire 
Property of the Recaptor, if they are after- 


; wards taken. So the ſame may be ſaid of 
Ships 
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1 Ibid. lib. 2. * De Ja. B&P. J. 2, ' of 9. 5. Ig. 
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Ships brought into the Ports of the Enemy, 
and then retaken, ſo that there remains no 
right to them in the former Owner : And con- 
formable to this it was agreed between the 
King of England and the States General, who 
were Confederates in War, Ot. 22. 1689. 
That the Ships of each other that were reta- 
ken, ſhould be reſtored to their former Owner 
under a certain Reward, which was given if 
the Ships of the other had not already been 


within the Territory of the Enemy; for in 


that Caſe they were wholly given up to the 
Recaptors. 


This, indeed, is plain enough, but it is 
not equally plain, what is meant by Territo- 
ry and Ports: Whether is meant the Territo- 
ry of them who took the Ships, or their Al- 
lies. It ſhould ſeem that thoſe of the Allies 
are ſufficient, if they are Auxiliaries in the 
War, and ſo Enemies to thoſe whoſe Ships 
are taken. The retention of the Ship taken 
may be ſuppoſed equally ſafe in the Port of 
fuch an Ally, as in the Enemy's proper Port, 
and there is as little hopes of retaking her un- 


leſs ſhe ſails from thence again. 


In the Year 167; the French took ſome 
EHamburgh Ships, in which were Goods be— 


| Jonging to Merchants of Amſterdam, and had 


them in Cuſtody 14 N and then carried 
them 


"ww ” FR. ME TRE PWIY 
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them into the Port of Hull in England; the 
Admiralty of Dunkirk, before the return of 
the French, condemned thoſe Ships, and the 
French even fold part of the Goods at Hull; 
but the Ships with the remainder of their 
Prize, not yet divided, going back to Dun- 
kirk, were taken by the Zealanders, and were 
there condemned with the reſt of their Load- 
ing. The States General being applied to by 
Merchants of Amſterdam 23 Oct. 1676. Or- 
dered the Goods retaken to be reſtored to 
their former Owners, becauſe they had not 
been brought into the Enemy's Port, and 
there condemned and divided. By the Ene- 
ſty's Port is meant the Port of the Enemy of 
him whoſe Ship he hath taken, ſo that it was 
not thought ſufficient to have been in another 
Port, either of a Friend or Confederate in 
War. 


Ships therefore become the Property of the 
Enemy, when they are taken by them and 
brought into their own Ports; but, what if 
they are not yet brought in, but remain ſome 
Time in the Port of a Friend or Ally, or 
fail for ſome Time with the Ship which took 
them? It you conſult the Laws of Coun- 
tries, or the Authorities of Lawyers, who have 
wrote on Cuſtoms, it will ſcarce appear, that 
the length of Time Ships have been taken, 

or 


(90) 
or the Station though ever ſo ſafe, have tranſ- 
ferred the Property, unleſs they have alſo 
been brought into Port: Wherefore thoſe 
who ſpeak of Right, plainly ſay that all 
things retaken, before they are brought into 
the Enemy's Port, have a Poftliminy, though 
they have been taken ſeveral Months, and 
even though they have remained in the Port 
of a common Friend; and indeed unleſs the 
Enemy have brought them into their own 
Port, they are not made the Property of the 
Enemy, Paſtliminy is only of that which has 
not been in the abſolute Power of the 
Enemy. 


It has been ſaid that Things are not made 
the Property of the Enemy before they are 
brought into Port, but continue the Property 


of the former Owner, and, being retaken, 
are to be given up to him, and not to the 


Recaptor. But if Ships are lawfully taken, 
brought in and condemned, all Claim ceaſes, 


and if they fail out of Port again, the Reco- 


very prevails, and whoever then takes them 
is Maſter of them to all Intents and Purpoſes. 
However it is neceſſary to know what is the 
Right of the former Owners, to a Ship reta- 


ken, before ſhe is brought into Port, and 


Condemnation has followed ; and what is the 
Right of the Recaptors. Now, if we find 
what the latter may demand, we fhall allo 

find 


(91) 
find, that the Remainder is due to the former 
It will be neceſſary, in order to determine 
this, to conſult the Laws of different Coun- 
tries, | 


The States General of the United Provinces 
4th Fuly, 1625, made a Law, by which if 
the Ship was retaken within 24 Hours, a pri- 
vate Recaptor was to have an eighth Part: 
If within twice that Time, a fifth Part; if 
more than 48 Hours, a third Part. Which 
the States afterwards, in the ſame Year ex- 
tended to Ships of War which retook the 
Ships of private Perſons. Afterwards in 
1632, they gave an Eighth to private Recap- 
tors without Diſtinction of Time. And again 
in 1643, they gave the ſame Shares as in 
1625, beforementioned. Then in 1645, they 
recur to an Eighth, without Diſtinction of 
Time, for Privateers; and direct that the Va- 
lue of the Capture ſhould be ſettled between 


| the Recaptor and the Owner, and if they 


could not agree, the Admiralty to be Judges 
of it. And after this in 1659, they gave 
only a ninth Part of Ships and Cargoes reta- 
ken, without Diſtinction of Time, whether 
Ships of War or Privateers. And again in 
167%, they gave to Privateers a fifth Part, 
if they had been in the Recaptor's Power leſs 
than 48 Hours; if more than 48, and leſs 
than 96 Hours, a third Part, and if beyond 


96 


— 
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96 Hours, an half: And the ſame Diſtinc- 


tion of Time, and Diviſion of Shares were 


ſtipulated between the King of England and 
the States General; by the beforementioned 
Agreement 28 Oz. 1689. if the private Sub- 
jects of one Nation, ſhould retake Ships or 
Goods from the Enemy which 'belonged to 
Subjects of the other; but, if a Ship of War 
ſhould retake them, then only an eighth Part 
was given to the n without Diſtinction 
of Time 


In Great Britain the like Rule hath been 
obſerved for the molt part; for beſides the 
Agreement between this Crown, and the 
States of the United Provinces, in the Year 
1689. this Method was purſued in the Year 
1702. upon a J/ar breaking out with the 
French King. And in the Year 1739, ona 
War breaking out with Spain, an Act of Par- 
liament was made to the ſame Purpoſe : And 
in the Year 1744, upon the Mur with France, 
and the ſame in the Yar declared in the Year 
1756 againſt France, it is enacted, * That if 
« any Ship, Veſſel, or Boat taken as Prize, 
« or any Goods therein, ſhall appear and be pro- 
ved, in the Court of Admiralty, to have le- 
« longed to any of his Majeſty's Subjetts of Great 
« Britain or Ireland, or any: of the Dominions 

« and 
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Bynk, Qu. jur. pub. J. 1. c. 5. 
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« and Territories remaining under his Majeſty's 
« Protettion and Obedience, which were before 
« taken or ſurprized by any of his Majeſty's 
« Enemies, and at any Time afterwards again 
ſfſurprixed and retaken from his Majeſty's Ene- 
« mies, by any of his Majeſty's Ships of War, 
“ or any private Man of War or other Ship, 
„ Veſſel or Boat under his Majeſty's Protection 
* and Obedience, that then ſuch Ships, Veſſels, 
«© Boats, and Goods; and every ſuch Part and 
Paris thereof as aforeſaid, formerly belonging 
« to ſuch his Majeſty's Subjetts, ſhall in all Caſes 
« be adjudged to be reſtored, and ſhall be by 
« Decree of the ſaid Court of Admiralty accor- 
&« dingly reſtored to ſuch former Owner or Own- 
« ers or Proprietors, he or they paying for and 
« in lieu of Salvage (if retaken from the Enemy 
« by one of his Majeſty's Ships of War) an 8th 
Part of the true Value of the Ships, Veſſels, 
Bo ts and Goods reſpetlively ſo to be reſtored ; 
which Salvage is to be anſwered and paid to 
the Captains, Officers and Seamen in the ſaid 
Man of War, to be divided in ſuch manner 
as before in this Att is diretted touching the 
Share of Prizes belonging to the Flag Offi- 
cers, Captains, Officers, Seamen, Mariners, 
end Soldiers, where Prizes are taken by any 
of his Majeſty*s Ships of War : And if taken 
by a Privateer or other Ship, Veſſel, or Boat, 
before it has been in the Poſſeſſion of the Ene- 
' my 24 Hours, an eighth Part of the true 
| Value 


Value of ſuch Ships, Veſſels, Boats and Goods; 4 
« and if it has been in the Poſſeſſion of ini 
« Enemy above 24 Hours and under 48 Hu 
« 4 fifth Part thereof; and if above 48 Hu 
% and under 96 Hours a third Part where 
& aud if above 96 Hours a Moiety thereof 
Thus it appears that if the Matter was |: 
to the Law of Nations ſimply, a Ship of 
Goods taken at Sea and carried into the p 
of the Captor and condemned there wou 
be deemed good and lawtul Prize, and i 
1 Property thereby altered; For a Condemi 
tion by Sentence makes the Ship or Good 
be the Ship or Goods of that State where (uf 
Condemnation hath been regularly had. Bl 
1" as it is in the Power of any Nation to mall 
5 what Alterations they think proper in ti 
15 particular: Therefore the States of i 
United Provinces, as well as the King and Pu 
148 liament of Great Britain, from Time to Tin 
| | | have ſettled it differently from what it wouk f 
1 otherwiſe have been by the general Law af 
11 Nations. 8 


Fl Waits Ys _ 
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It is hard to gueſs the Reaſon why thif 
i Matter hath been ſo often altered, why ti 
i | Difference of Time gives ſometimes a greatet, 2 
and ſometimes a wow Part? Why, if ther 
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* See Statutes 17th and zgth of George II. for tte - 
better Encouragement of Seamen in his Majeſty's Ser: 
vice, and Privateers to annoy the Enemy, 1 


3 (95) 
od 1 18 a Diſtinction of Time, there are ſuch Vari- 
| eties of Proportions? Or why ſometimes all 


f 1 2 


HB Diſtinftion of Time is laid aſide ? Reaſon, 
Hun in this Caſe, muſt pay great Deference to 
refed g I Cuſtom. | | 
* 12 

- 1 N 5 The public Tranquillity of Nations, and 
hip 0 che Eaſe and Happineſs of their Subjects, re- 
e bo guire that their Laws ſhould be at once cer- 
wol rain, if Reaſon will admit of it. Does the 


d Matter reſt here when we think that the Ship 
Jem and Goods ſeized belong to the Enemy in full 
00ds ! A Right ? By full Right is meant a full and per- 
re {ud L ect Uſe of the Enemy, of the Thing ſeized, 
his own; but a Variety of Things and 
BF acts will not permit us always to know whe- 
her the Uſe which the Enemy has is a full 
ad perfect Uſe : that is, whether the Enemy 
hath fo taken them that he can keep and de- 
end what he hath taken. If he hath taken 
wou in the Middle of the Sea, and at a great 
Liſtance from his own Shore, he may loſe it 
again, as it may be retaken from him by an 
WEncmy ; whereas if he had brought the Cap- 
hy thi rure within his own Territory, it would doubt- 
why tie leſs chen be the Property of the Captor in full 
greater Right: The ſame hath been ſuppoſed by ſome 
if therif the Capture were brought into the Port of 
a Friend or Ally, but that cannot be ſupport-- 
—— $1; for there cannot be ſuch an Adjudication 
IT. for of the Capture in ſuch a Port, as to give the 


5eſty's Ser- 
nf Captor 
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| Captor a Poſſeſſion in full Right; therefore 

| whatever is taken at Sea mult be brought in- 4 
| to the Captors own Port, or into their ow 
| 1 Fleet, or Place of Security, for a full Props l 1 
1 ty is not obtained in them before : So that i 1 
0 they are retaken before they are ſo brougi 
11-618 into the ſafe Cuſtody of the Captor, the fn 
1 Owner may claim them; as no Property then] by 
in hath yet been me in the Enemy; a 
therefore not transferred to the Recaptor; E 

ſay former becauſe ſome Kind of Uſe, though the J. 
not ſufficient to confer a full Right, hath inf & f 


tervened. 


But there will {till remain a Conſiderati 
whether the Owner ſhall claim from the R 
captor ; without paying Salvage or ſome R 
j ward for the Labour, Pains and ExpencM 
1 which the Recaptor has been at in reta ki 
"WS the Ship and Goods, and that he ſhould hav 
If | ſome Reward for it, is dictated by Juftic nc 
Wil! itſelf, which is the Fountain of the Law of 
Wi Nations. The Recaptor preſerves the Shin 
and Goods, which would otherwiſe have bee 
loſt to the Owners, therefore why ſhould i 
do this, and expoſe himſelf to Danger wit 
l out the Hope of Reward ? Why ſhould i 
14 fight for another Perſon's Goods, as he wou 
48 have fought for his own ? Why ſhould he ul 
. his own Arms and Men, and loſe his Li 


bour and Expence ? He hath managed ever 
Thing 


. ——— 
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to the Privateer (for that to the public 


(98) : 
Expence, and Trouble; and, perhaps, d 
not fight at all, to regain the Capture. 
Regard to the Expence, a Difference is 
ready obſerved between Ships of War, wii 
are fitted out at the public Expence, andi 
vateers which are fitted out at tne Expenc 
private Perſons ; which is certainly very 
It would ſeem more equitable if the Rel 


— 


of War is already fixed) ſhould be gia 
Proportion to the Trouble and Expene 
Owners and Commanders have been at un 
taking the Capture; over and above a 0 
Part; and not exceeding a Proportion d 
Thing retaken ; as, for Inſtance, if a? 
teer was to be allowed one eighth Part oi 
Capture at all Events, in the ſame Man 
public Ships of War now are; and as tl 
other Reward, it ſhould be in Proporti 
the Expence and Danger, and the Br 
ſhewn in the retaking ; not exceeding 

Moiety of the Value of the Prize retalf 
But it will be objected, perhaps, that 
Method will be attended with great Ti 
and Perplexity in fixing the Value of tht 
ward to be given in this Caſe : To 
I anſwer, that this might be ſettled h 
Admiralty who had Cognizance of the! 
The Value of the Ship and Goods is nos 
tled by them, and though there are ſome! 
Diſputes about that; yet, for the moſt! 


ſo it is adjudged to be, in Caſe of a Ship 


( 100 ) I 
Holland had Regard to this when, on the 1. 
Fuly, 1677, they ordered, that if any Tin: 
ſhould be carried down the River without | 
Perſon to attend it, a Recompence ſhoul!fl 
made tothoſe who ſaved it, and that the Tin 
ſhould be brought to the Company of Wall 
mongers at Dort. Now theſe Decrees do 4 
mention how long the Wrecks, or thoſe TW 
bers, ſhould have ſwam or been in the Pull 
of the Rivers, Winds, or Sea ; nor, ina 
does any ſuch Diſtinction appear to be «Mi 
reaſonable or neceſſary z; but the Award off 
proper Perſon or Perſons, for the RewarM 
the Labour and Expence, is ſufficient : MW 
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Goods retaken from the Enemy, in a! 
intitled Conſulatus Maris, c. 287. Fol 
that Author, he who hath retaken a W 
and loading from the Enemy, is directe 
return the Ship and Loading to the fog 
Owner, after having Salvage ; and tba: W 
vage, that it may be Juſt, is appointe 
cording to the Degree of Labour and! 
pence occaſioned by the Recovery, wit 
any manner of Diſtinction how long the? 
and Loading had been in the Power ot 
Enemy. But it is there ſaid that Reſtit 
is not to take Place, if the Ship harh! 
been brought into a ſafe Place; but, 
had been brought into a ſafe Place, the 
perty was thereby fully and plainly trans 
red to the Enemy. And this agrees 
U 


l 


I ( 101 ) 
bat hath been ſaid before. In all which 1 
n juſtificd by the Opinion of the learned 
or nelius van Bynkerſpock. * 


houlll 1 
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2 * : ow far the Poſſeſſion of IMMOvEABLEs gain- 
*. „ ed in Wan may be extended. 

„ ine T hath been the Subject of the Two laſt 


preceeding Chapters to conſider when 
veables taken in War, become the Property 


ewa che Captors; and when they may be given 

nt: co the Recaptors. We come now to en- 

Ship ire how far the Poſſeſſion of Immoveables, 

in a ned in War, and the Property ariſing from 
0 


; at Poſſeſſion, may be extended. 


It is an undoubted Maxim, that before 
> Right of War can intitle us to any Thing 
en, 1t 1s requiſite that the Enemy had firſt 


pointe: WE true Property of the Thing taken, other- 
- and ee the Poſſeſſion will be of no Uſe. Lands 
y, vici not ſaid to be taken as ſoon as ſeized on; 
ig the Nr though it be true that that Part of the 


wer 0! untry which the Enemy, with a ſtrong Ar- 
Reſtiti . has entered, is, for that Time, poſſeſ- 
» hath by them; yet every Poſſeſſion is not ſuf- 
but, NMient, for the Effect which is now treated 
e, the H 3 OF; 
ly trans — 
agrees " 
* 


Lib. 1. chap. 5, 


(100) a 7 
Holland had Regard to this when, on the ha 
Fuly, 1677, they ordered, that if any Tim nn 
ſhould be carried down the River without v . Dorn 
Perſon to attend it, a Recompence ſhould 
made to thoſe who ſaved it, and that the Tim 
ſhould be brought to the Company of Wo 
mongers at Dort. Now theſe Decrees do 
mention how long the Wrecks, or thoſe I 
bers, ſhould have ſwam or been in the H 
of the Rivers, Winds, or Sea; nor, ind ; 
does any ſuch Diſtinction appear to be ci 
reaſonable or neceſſary ; but the Award oi 
proper Perſon or Perſons, for the RewarlM 


| th 
the Labour and Expence, is ſufficient : 1 * 
ſo it is adjudged to be, in Caſe of a Ship: "oh 


Goods retaken from the Enemy, in a 
intitled Conſulatus Maris, c. 28 7. Fo 
that Author, he who hath retaken a 
and loading from the Enemy, is directe 
return the Ship and Loading to the fo 
Owner, after having Salvage ; and that 
vage, that it may be Juſt, is appointed 
cording to the Degree of Labour and 
pence occaſioned by the Recovery, with 
any manner of Diſtinction how long the & 
and Loading had been in the Power of 
Enemy. But it is there ſaid that Refſtitut 
is not to take Place, if the Ship harh ' 
been brought into a ſafe Place; but, | 
had been brought into a ſafe Place, the P 
perty was thereby fully and plainly trans: 
red to the Enemy. And this agrees l 
w! 


Lit 


( 101 = 
what hath been ſaid before. In all which I 
m juſtified by the Opinion of the learned 
Cornelius van Bynkerſnoek. * 


CHAP. VII. 


: Yow far the Poſſeſſion of TMMOVEABLES gain- 
: ed in War may be extended. 


r hath been the Subject of the Two laſt 
preceeding Chapters to conſider when 
oveables taken in War, become the Property 
che Captors ; and when they may be given 
co the Recaptors. We come now to en- 
ire how far the Poſſeſſion of Immoveables, 
ined in War, and the Property ariſing from 


be Wh Poſſeſſion, may be extended. 
a | 9 5 
ce It is an undoubted Maxim, that before 


e Right of War can intitle us to any Thing 
en, it is requiſite that the Enemy had firſt 
ted e true Property of the Thing taken, other- 
Wile the Poſſeſſion will be of no Uſe. Lands 
We not ſaid to be taken as ſoon as ſeized on 
pr though it be true that that Part of the 
of ountry which the Enemy, with a ſtrong Ar- 
ſtituß y, has entered, is, for that Time, poſſeſ- 
ach Md by them; yet every Poſſeſſion is not ſuf- 
it, I cient, for the Effect which is now treated 
the P. H 3 = > 
trans — — — ä 

es . Lib. 1. chap. 55 


Which Grotius thus explains. Thar Lo f 


whether the Lands and Villages thereabou 7 
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of, but ſuch an one as is durable ont; 


then, ſays he, is reputed loſt, which ig ſo (if 
cured with Fortifications, that, without bn 
forced, it cannot. be repoſſeſſed by the firſt Own 1 
* But this does not ſeem to be truly the C 
for a Territory belongs to the Enemy as fon 1 
as he is Maſter of it; and as long as he cu 
tinues in Poſſeſſion of it. The greater . 
leſſer Precautions he may take to ſecure iff 
are nothing to the Purpoſe. But this Mau 
will be better illuſtrated by an Examyl 3 
The Trench ſeized Caſal and Turin in Pl 
mont; and upon making a Truce it 
agreed, that whatever each poſſeſſed in Tui 
of War, they ſhould poſſeſs for the Time 
the Truce. It was afterwards a Queſt 


ſhould pay Taxes and do Duty to th Bu 
Cities which the French held, though thi 3 eV 
had done it to the French during the Wien 
And ſome Lawyers determined this Math ot 
againſt the French, becauſe by the Lay « rt 
Nations, they ſaid, a Poſſeſſion natur er! 
acquired is requiſite; and the Part occupi arit) 
does not carry with it the Part not occupie hic 
and that the Villagers were not liable to et 
theſe Duties for the French, as the Citize"Mom 
themſclves acknor wledged them their MaſtenW 

again! Ty 


— 7.— 
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gzinft their Conſent.* Bynkerſhoek is of a 
lifferent Opinion, and thinks the general 
Rule, uti poſſidetis, takes in the Poſſeſſion ; 
ough it ſhould be denied to be a true one, 
Put that Poſſeſſion conſiſted as it were in per- 
ming and receiving Offices and Gifts, which 
ere never performed but to their Lord. 
be Poſſeſſion of Immoveables in War is the 
eizure; and if Part is ſeized, the Whole may 
ſeized, and poſſeſſed; if the Perſon ſeizing 
ad ſuch Intent. Which is both a civil and 
natural Right: And Seizure is underſtood 
- what we have not handled as well as of 
mm bat we have handled or walked over any 
irrt of, for it is not eſſential that the Perſon 
e eing ſhould remain conſtantly in the Place 
jeſtin E zed, : f | | 
abou 
tba But though it is true, that if Part be taken, 
h te Whole is underſtood to be taken, if it be 
Wußg en with that Intent; yet that will be right 
Mat otherwiſe than if no other Perſon poſſeſſes 
art of the Whole in Queſtion ; for if ano- 
tural cr may poſſeſs a Part of that Whole, by a 
cup'Writy of Reaſon he might poſſeſs the Whole: 
upicomy hich cannot be ſaid, as two Perſons cannot 
to aeg the ſame Thing entire; as appears 


160 

1 
LA 
5 
0 | 9 
bene 


itizenſgom the Philoſophy of Paulus. For ſo the 
Maſter | H 4 Power 
again * Petrinus Bellus de re militari, pt. 5. t. 3, 1. 7, & 


. A＋ouch de Jur. Fecial, pe. 2. 6 9. 9. 48. 
17 Ty J. 3. 1: F. de acquir. vel amitt. poſſeſs. 
3.98, | 


Power of one would exclude the Power | 


hath aboliſhed the Poſſeſſion of the othe; 1 


mer Owners of the Land to reſiſt and defenihi 
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the other in the ſame Thing. If therefore on: 
Perſon is in Poſſeſſion, and another lays ho 
of a Part of what he is in Poſſeſſion of, and do c 
not bodily keep it; he hath ſeized nothing bu 
what he hath naturally laid hold of, nor i 
Virtue of that Half or other Proportion of 
what he hath ſeized can he hold the oth, 
Parts which are not kept; becauſe there th 
Poſſeſſion of the former Occupant prevail 

which in like Manner prevents him from b-W 

ing excluded the other Part; the Power ſv 
each being equal. And the latter Oecupam 


which is called a civil Poſſeſſion, in that Pai 
which is detained, for no other Reaſon thu 
that it is a natural Poſſeſſion, and the naturM 
Poſſeſſion takes away the Civil. Celſus ſal 
If an Army enters with great Force, they ke 5 8 
that Part ouly into which they enter.« WHA 
he ſays, with great Force, he ſuppoſes the fu ho 
| 
it with Force alſo: In which Caſe the Arm 
of the Enemy can poſſeſs the Land no fa 
ther than he has compelled the Owner to git F 
Way. Which was probably the Meaning Y 
Paulus when he ſays, that if Part is ſeize 
the Whole is ſeized ; ſo it be with that Intent „ dun 
Bur there muſt be ſome Bounds : which BounoW . 
ſeem 
— — — In 
9 418.4 4. = 


L i LI 05 ) | 
BS jcem to be to that Part which is poſſeſſed by 
another; whether it be his Neighbour in the 


ol [ next Land, or any other in the very Land 
ln contended for, 


yin | 1 So that in a Country ſeized by Force it is 
ne ot difficult to determine what is properly 
the eized. The Metropolitan Law is nothing to 
u he Purpoſe in this Queſtion. For that a 
a ivil Government which the vanquiſhed Prince 
| bath fer up wherever he pleaſed, Which be- 
Ws fo, it may be underſtood, that if from 


er 
ane Canton or Diviſion Government may be 
the xerciſed over the whole Country, it does not 


Hollow that if that Diviſion is ſeized, the Cities, 
owns, and Caſtles, which are ſtill in the 
lands of their Prince, are poſſeſſed. But all 


Paß 
tha 
a tun; 


e eſe Things are to be judged of by the Act of 
e eizing and Poſſeſſion. Agreeably to this we 
Whey, that when Part of a Country is ſeized, the 


e hole is deemed ſeized, if the Vanquiſhed 
lefen tains no other Part; but if he does retain 
Arm "y other Part, nothing is ſeized but what is 
o faken by Force from the Vanquiſhed, and 
o git oſſeſſed by the Conqueror. But it will be 
ing o ecceſſary to enquire whether the ſame Diſtinc- 
(Corel on holds good, where there are many diſtinct 
Intem Countries under one Government, as in re- 
zoun6 "rd to private Lands which are contiguous. 

ſeen f Thomas has Land contiguous to Samuel, 
— . Vn and William, Edward ſeizes Part of the 

Land 
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Land of Samuel; he is to have Poſſeſſion vj 7 
all Samuels Land, but not of the Land o 4 


Fohn and William. The Land is to be po: 


ſeſſed to certain Bounds ; but to thoſe Bound, 
only, and no farther. He that entered Part of 
Samuel's Land, entered it with no other Intent 


than to poſſeſs all the Land of him, on Part ci 
whoſe Land he had entered: But he does 
not appear to have had any Thoughts of the 
Land of John and William. The Deſign d 
the Conqueror is not only to inyade one Coun- 
try, but all the Government, and to make a 
the Countries of the Vanquiſhed his own, and 
here there is no Boundary but what the Ene. 
my till retains to himſelf ; But if the Van. 
quiſhed retains no Part, ſo: that there is no 
thing to ſtop the Conqueror from taking Pol 
ſeſſion of the Whole; then if it be only 
ſeized by one ſent by the Conqueror, or onlj 
the Metropolis is ſeized it gives Poſſeſſion of 
the whole Empire. Agreeably to this Opi— 
nion was what the Embaſſader of the Emperit 
2 laid to Cofroe, King of Perſia in Menair 
der; Qui enim Dominus eſt ejus gui Imperat, qui- 
mods nec Dominus erit eus quod ei ſub eſt! how 


is he Maſter of him who commands, when he | 


is not to be Maſter of that which is ſubject to 
him? . Thoſe Princes have been deſervediy 
ridiculed; who, becauſe they had taken 


Rome 


_ OI - * 


5 Paulus, 4 3 $. I. 
Þ Hiit. of byzant, v., 1. p. 143» 
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Lame or Conſtantinople arrogated to them- 
. ſelves the Empire of the Roman Circle ; Even 
when other Princes held a great Part of thay 
Empire. Of like Kind is the Arrogance of 
Baliſarius in Procopius, who, when Juſtinian 
bad reduced Carthage and even its King Geli- 
aer to his Power, boaſted openly that all 
3 Things belonged to Juſtinian which Gelimer 
ad in Sicily F when neither the Right which 
ee had to Carthage, nor the Power he had over 
he King could transfer the Poſſeſſion of what 
Vas in Sicily, which defended itſelf by its own 
Proper Strength; nor, when the King was 
Faken, was all his Empire taken with him: 
Occupation is neceſſary, or a Ceſſion of the 
Place, if it be ſo agreed on upon a Peace. 


By the Truce between the Arch-Duke of 
ria and the States General 9 Apr. 1609. it 
Vas agreed that each ſhould poſſeſs every 
hing as they poſſeſſed it at the Time of the 
; Treaty; after which the Arch-Duke fixed up 
Sis Edicts in the Lordſhip of Kuykens ; where- 
on the States General on 20th Auguſt in the 
ame Year publiſhed an Edict that the Lord- 
Pie of RKuykens belonged to them, becauſe 
hey were in Poſſeſſion of the City of Grave, 
go which that Lordſhip was Subject; and 
erefore none elſe could exerciſe any Govern- 
| ment 


z 2 55 — Fen ORE . 


| De Bello Vandal, J. 2. c. 4. 
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ment therein. When the States General had 
fevelled the Caſtles in the Overmaze; the 


Spaniards nevertheleſs forbad the Inhabitant 7 2 
to ſubmit themſelves to the Council of Brabant, pa 
which aſſembled at the Hague; and the th. 
States, by way of Retort, oppoſed this la- ;. 
terdiction by their Edict of 8th Merch 16348 Þc 
Thus, when Boi/ieduc belonged to the San 5 
General, and the Spaniards objected to te the 
States allowing a Way to the Land there: pa 
bouts; which they did by ſeveral Edicts, uM ly 
Two of which Edicts, viz 8th March, 163% cha 
and 2nd February, 1636, they recite Hv 
Edict of the King of Spain made 10 0. 
1928, whereby he aſſerted, ht Land whic of 
is ſubject to a City follows the Conqueror «Mi 

chat City. And the Right which the SF ],, 
took the Benefit of by thoſe Edicts was pil ma 
perly made Uſe of by them; becauſe th M: 
are ſuppoſed to govern the ſubjected Land wh: 
v.ho govern the City. Nevertheleſs if ther wit 
be any ſtrong Place left in the Land, whiciY the 


is cot ſeized, ſo long as that ftrong Pla of 
Commands, the Poſſeſſion and Power of ti: 
other cannot be extended. The conqueret 
Vatlal indeed owes Fidelity and Service t 
the Conqueror, and not to the conquere 
Prince. And there is leſs Doubt if a P. 
vince is ceded, but that all Parts of it a 
ceded. * L 
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It was the Opinion of Crotius that Lands 


he | are not ſaid to be taken as ſoon as they art 
its BY ſcized on: For though it be true that that 
„part of the Country (as Celſus obſerves) which 


the Enemy has entered with a ſtrong Army; 
is for that Time poſſeſſed by them; yet every 
pPoſſeſſion is not ſufficient for this Effect, but 


343 

a ſuch an one as is durable only: Therefore 
te the Romans were ſo far from thinking that 
re. Part of Land without their Gate to be entire- 
„u ly loſt, whereon Hannibal encamped, that at 


5% that very Time they ſold it as dear as before, 
te Which ſeems to have occaſioned the Conclu- 
BE fon of Grotius mentioned in the firſt Part 
of this Chapter: 


By the Law of Nations, not only he who 


pro makes War for a juſt Reaſon ; but alſo every 
the) Man, in à juſt War, acquires a Property in 
and what he takes from the Enemy; and that 


without Rule or Meature ; eſpecially as to 


hic the external Effects, with which the Right 
Pla of Property is accompanied: That is to lay, 
f te neutral Nations ought to regard the two Par- 


ties at Var, as lawful Proprietors of what they 
can take from each other by force of Arms; 
| the State of Neutrality not permitting them 
do eſpouſe either Side, or to treat either of the 
Wy contending Parties as an Uſurper, purſuant 


: to the Principles already eſtabliſhed. 
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This is generally true, as well with reſpec! 
to Moveables as Immoveables fo long as they 
are in the Poſſeſſion of him who has acquired 
them by the Right of War. But if from the 
Hands of a Conqueror they have paſſed into 
the Hands of a Third, there is no Reaſon, if 
they are Immoveables why the antient Ownet 
ſhould not try to recover them from that 
Third, who holds them of the Enemy, by 
what Title ſoever: For he has as good 4 
Right againſt the new Poſſeſſor, as againſt 
the Enemy himſelf. Land and Territory be- 
ing in its own Nature immoveable; thoſe to 
whom a State would reſign them, cannot be 
ignorant of the Manner in which it poſſeſſes 
them. But it is otherwiſe of Moveables; 
which may eaſily be transferred by Commerce 

into the Hands of the Subjects of a neutral 
State; often without their knowing they were 
taken in War. The Tranquility, therefore, 
of Nations; the Good of Commerce and 
even the State of Neutraliry, require thit 
they ſhould be deemed lawful Prize, and the 
Property of the Perſon of whom we hold 
them x. 


— 


— 


as Burlamaqui. polit. law pt. 4. c. 7. . 13, 14. : Wi 
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g CHAP. VIII. 

d T/hether AcTions and CREDITS of the Eue- 
he my, found among us, when a W AR is begun, 
to may be juſtly confiſcated ? And of the Right 
i to INCORPOREAL Things taken in WAR. 

ef 


T has been a Queſtion, whether, if no 


bj Treaties interfere, or it they are not taken 
4 away in the limited Time preſcribed by the 
if Treaties, Actions, and Credits or Things in- 


corporeal, can be taken and ſeized upon, if a 
Var breaks out? But if Treaties do inter- 
fere, as they frequently do, then it is cer- 
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Tos tain that Actions and Credits may be car- 
s; ried away, as well as other Goods and Effects, 
ce provided it be done in the Manner preſcribed, 
ral and in the Time limited by ſuch Treaties. 
ere And ſince it is the Condition of Mar that 
re, Enemies, by every Right may be plundered 
= and ſeized upon : it is certainly reaſonable, 
Lt that whatever Effects of the Enemy are 


he found with us who are his Enemy, and ſo 
che Reverſe ; viz. what Goods and Effects 

of ours are found with our Enemy, ſhould 
change their Maſter, and be confiſcated. It 
has been cuſtomary in moſt Declarations of 
War, to declare that all the Enemy's Goods, 
as well thoſe found among us, as thoſe raken 
in War, ſhould be conſiſcated. Sometimes 
there 
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ſtay among the Enemy: 


( 112 ) 


there are ſeparate Edicts as to that Partici: 
lar. By the mere Right of War even Im- 


moveables as well as Moveables may be ſold, 
and the Money put into the public Treaſury, 
But the general Cuſtom now in Europe is that the 
Profit of Immoveables is received by the pub. 
lick Treaſury during the War; but when that is 


over, thoſe Immoveables are either given up 
to their former Owners by Treaty, or it is 


ſettled what Part ſhall remain in the Poſſel. 


ſion of the Captors. 


The States General, in the Year 1 599. t 


publiſhed an Edict, conterning all Goods in- 
diſcriminately; wherever found: Whereby 


they declared all Perſons and Goods that 
| belonged to the King of Spain, in all Places WW 


whatſoever, to be good Prize. And there is 
extant a Letter of the States of Holland to 
the Court of Holland, dated 28th Nov. 1672, 


whereby they are plainly ordered to detain 


and condemn the Goods of ſuch as ſhould 
And agreeably to 
that Opinion an Edict of the Court of Hil 
land was publiſhed the ſame Day, by which 
they could not be reſtored to their Owners 
after the Day of publiſhing that Edict. But 
Bynkerſhoek ſeems to doubt whether this was 
agreeable to the Treaty of 1662, between 
the French and the States General. And it 


is ſaid that if an Inheritance fall to a Perſon 
who 


(.tt3 3 


cu. Who is a Subject of the Enemy, the Inheri- 
po ce is forfeited; and the ſame Author men- 
Id, ns a Caſe in his own Remembrance, in 
ny. Year 1695, when an Inteſtate died in 
the BY land, whoſe Heirs and next of Kin were 
ub- Vance, and the Inheritance was confiſ- 
Lv cd to the States : Burt if there were any 
ons living in Holland, who would have 
5 Heirs to the Inheritance after the Death 
(ſel W thoſe Relations who were in France, it 
Wuld have been Juſtice to have given the 
eeritance to them, as though rhe other 
99 ations, who were in France, had been 
in. ually dead; and not to have confiſcated 
eb; o the Public. 
that 
aces As to the Edicts beforementioned they 
re he ſpoken generally; and ſeem to be gene- 
{ to ly underſtood, of any Goods whatſoever, 
5725 Wether corporeal or incorporeal; yet as to 
” orporeals, the Author ſeems to doubt; 
Ju 


lo, as he ſays, did the States General, 
o even contradicted what they had done 
fore: For when the King of France and 
E Biſbops of Cologn and Munſter, in the 
ar 1673, condemned even Actions and 
edits; and ordered that what their Subjects 
ed to the Dutch ſhould be laid Hold of, 
: dftates General, by their Edict of 6th 
I Judy, 


— 


rt. Queſt. Ja . Pa: I. 1. c. 7. 
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(3d 08 
Jul), in that Year, publiſhed their Diſappiſll 


bation of ſuch Conduct, and declared . f 
thoſe Rights could not be paid but Her 
the Creditor; and therefore that they Mol 
not eſteem the Demand legal, whether it Mr 
made by Force or by Conſent of the Debi. .; 
But it ſeems to be common Juſtice tua 
Right, as well incorporeals as corporeals i. « 
be confiſcated, and by a Parity of Rei 
For, by the Law of Nations, Rigbu 1 
Credits are not leſs in our Power than «fur 
Goods; why therefore ſhould we he 
the Rights of War in Regard to one, Mai- 
not as to the other? And when Nothing e s 
curs, which gives Room for a proper 2 
ſtinction, the general Law of Nations ofly 74 
to prevail. It appears by Polybius to M cur. 
been agreed between the Romans and d 
chus, that Rights, as well as all other Tiny 
which had been condemned in Time of Meer 
ſhould be reſtored ; which plainly ſhews ys 
Rights were alſo condemned. And the lips, 
Law has been uſed by other Nations al, 
that Time. By the 22d Section of the Ig. 
between France and Spain 17th Sept. , 
it is expreſsly provided that the Credits o 


had been before condemned, ſhould not 
reſtored. And when the King of Den 


declared War againſt the Swedes, gth Mu 
169 


* 


* 


+ Bynk, Queſt. Jur. Pub. 4. x , Fo 
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6/6. he publicly declared that the Goods 
Ir the Swedes found in the Daniſh Govern- 
Neent, and what any one owed to the Swede, 
ould, in fix Weeks, be deemed forfeited 
Wo the Public, under a double Puniſhment to 
oe who ſhould diſobey. And the ſame 
BD cs decreed the like againſt the Engliſh, in 
ee Year 1667, as Aitzema relates- 


There are ſeveral other Edicts to the ſame 
n urpoſe, viz. one of 18 July, 1536, an- 
cher of 27 March, 1556, of Philip II. of 
ain againſt the French King; and one of 
ee States of Holland, 29 Jan. 1591. There 
alſo extant another Edict publiſhed 
the Prince of Orange, Stadtholder, and the 
ourt of Holland, in the Name of Philip II. 
ieee Spain; by which they ordered not 
ly all the Goods of thoſe who had gone 
er to John of Auſtria, but of their Ene- 
= noveable and immoveable Rights and Cre- 
„, to be condemned. And the States Ge- 
a, 4 Jan. 1584, declared the People of 
Sr4gc5, &c. who had revolted to the Spani- 
ds, to be their Enemies; and ordered their 
oods, Rights and Credits, public as well as 
rivate, to be condemned: And fo when the 
WT itizens of Venlo went over to the Spaniards, 
he Earl of Leiceſter by an Edict gth July, 
586, charged them with Rebellion, and as 
Rebels ordered their Goods, moveable and 
4 3 immoveable, 


(1160 | 
immoveable, Rights and Credits to be co 
demned ; which was indeed the Caſe of th 4 
People of Bruges abovementioned : Th 
were treated not only as Enemies, but aff 
Rebels; becauſe they were bound before wi 
the Treaty of Utrecht. 1 


By one Decree of the States General i 
OZ. 1690, and another of the States of HM 
land of 29th October in the ſame Year, it vii; 
declared unlawful to commence perſonal A 
ons; and the Reaſon openly given for it u - 
becauſe by the Laws of War, not only ii 
Goods of Enemies, but alſo their Rights, iſ 
forfeited. And when the King of Fran! 
the Year 1657 ſtopt the Goods of the DH 
by a Decree ; the States of Holland the 28 
of April in the ſame Year decreed the ſu 
Thing againſt the Goods of the French wii 
were in Holland; and forbad any Thing tou 
paid to the French which was owing to then 
and directed that, if any one paid any Thu 
to them, he ſhould pay as much more tou 
States; out of which they made amends 
thoſe who ſuffered in France; and one Hil 
more than the Debt, which was to be pil 
by way of Penalty; and they ordered UW 
Penalty, and all e Goods and Credits of "i 
French to be aſſigned over to certain Perl 
choſen for that Purpoſe in every City. 


chat the Szates then thought it right to © 
| fiſc 
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2 i ſcate the Credits. And therefore if a Prince 

ad condemned the Enemy's Credits, and the 

ubject ſhould pay that Prince what he owed 
o the Enemy, it was a Diſcharge; and ſo 
he Council of Holland in the Year 1590 gave 
WS as their Opinion with great Juſtice. Indeed 
f Mars were waged with ſuch Courteſy as to 
Blow Commerce on both Sides, it would be 
therwiſe; becauſe there could be no Com- 


f Hnerce without Contracts; and no Contracts 
it vithout Adlions; nor any Actions without 
A udgments; nor any Judgments without 


erſons, for no One would carry Merchan- 
ie and Sell them to the Enemy withour 
he Hope of recovering the Value; and there 
ould be no hope of obtaining that, if Judg- 
nent could not be obtained againſt the Pur- 
haſer who is the Enemy. But if there is not 
utual Freedom of Commerce; Actions, 
which naturally ariſe from Commerce, are 
WSightly confiſcated. Should you once allow 
Wn Enemy to commence Actions at all; it 
vould be difficult to diſtinguiſh the Cauſe of 

Commerce; becauſe it would be hard to diſ- 
Wtinguiſh from what Cauſe the Actions ariſe. 
And if you deprive your Enemy of Judg- 


be pig ment againſt you, you cannot rightly bring 
ed u him to Judgment, if he remains in your Go- 
of i vernment 


1 It 
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It ſeems alſo unjuſt that the ſupreme Coun: 
cil 18th Sept. 1590, ſhould confirm a Sen- 
tence of the inferior Court, and of the Court 
of Holland, whereby it was determined that 
an Enemy who had come into the Country 
with ſafe Conduct, might be put under Ar: 
reſt, It is unjuſt to preclude the Actions of 
your Enemy, who comes into your Territo- 
tory; as was done by the Decrees of the 
States of Holland 24 and 29th Ofober 1590; 
and not to allow your Enemy the ſame Right; 
For by the Laws of War, whatever any on 
aſſumes to himſelf, he ought to allow to hi 
Enemy. But what is ſaid of Aions right) 
condemned, holds good if a Prince truly ex 
acts from his Subjects what they owe to tit 
Enemy: If, I ſay, he zruly exacts it fron 
them, then the Payment to that Prince 

good: But if the Prince does not exact it; 
when a Peace is made, the former Right d 

the Creditor revives, becauſe the Occupatiot 

which is in Var, conſiſts more in Fact that 

in Operation of Law. Debts, therefore, 

which are not taken hold cf, ſeem as it wer 

ſuſpended and forgotten in Time of War: 

But by a Peace return to their former Prop 

etor, by a kind of Paſtliminy. Wheretor 

it ſeems almoſt neceſſary amongſt Nation 

that, upon a Peace, it ſhould be declared 

that ſuch Debts, if they have been exadted, 

ſhould be deemed laſt and remain extinct: 

, but, 
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but, if not exacted, they ſhould revive and 
be reſtored to their iormer Creditors: And 


| agrecably to this it was agreed by the 5th 


Section of the Peace made between Frederick 


| the zd King of Denmark and Charles the 2d 


King of England 31 Fuly 1667, and F. 37, 


of the Peace between the Kings of England 
and Spain 21 September 1667. And F. 22, of 
the Peace between the Kings of France and 
Spain 17 Sept. 1678. All which prove that 
not only Actions, but all other things what- 
ſoever are forfeited in Time of War and are 
often exacted. However a Prince cannot on 
any Account (with Juſtice I mean) ſtop a 
Debt due from himſelf to private Men: Be- 


cauſe of the Confidence repoſed in him that 
he will not. A private Man lends a Prince 
Money on an Engagement of Honour, be- 
cauſe a Prince cannot be conquered in an ad- 
verſe way, like other Men, - by a Court of 
Juſtice. And ſo ſcrupulouſly did England, 


Trance and Spain adhere to this publick Faith 


in the late War, that they ſuffered no Inquiry 
to be made whether any Part of the public 


Debts was due to Subjects of the Enemy, in 


the late War, tho' it is certain many Engliſh 
had Money in the French Funds, and many 
French had Money in the Engliſh Funds. 


As for what in particular relates to the Ac- 
quiſition of incorporeal Things by the Right of 
I 4 War ; 


| 
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War; it is to be obſerved, that they do not 


become our Property, unleſs we are in Poſ. 


ſeſſion of the Subject in which they inhere. 
Now the Subjects they inhere in are either 
Things or Perſons. We often annex for In. 
ſtance; to certain Lands, Rivers, Ports and 
Towns, particular Rights, which always 
follow them; whatever Poſſeſſors they come 


to; or rather thoſe who poſſeſs them, are there- 
by inveſted with certain Rights over other 


Things and Perſons, 


The Rights which belong directly and im- 
mediately to Perſons, regard either other 
Perſons, or only certain Things. Those 
which are annexed to Perſons over other Per- 
ſons, are not obtained but with the Conſent 
of the Perſons themſelves; who are ſuppo- 
ſed not to have given a Power over them to 
any Man promiſcuouſly, but to ſome certain 
Perſon. Thus, for Inſtance, though a King 
happen to be made Priſoner of Var, his 
Enemies have not therefore acquired his 
Kingdom with him. 


But with reſpect to perſonal Rights over 
Things; the bare Seizure of the Perſon of 
the Enemy, is not a ſufficient Title to the 
Property of all his Effects, unleſs we really 
rake Poſſeſſion of theſe Effects, at the ſam? 
Time. This may be — by the Exam 


ple 


En 


ple given by Grotius and Puffendorf, of the 


Preſent which Alexander the Great made to the 


| Theſalians, after having deſtroyed the City of 

E Thebes, of an Inſtrument, in which the 
| Theſſalians acknowledged that they owed the 
| Thebans an hundred Talents, 


CH. A P. IK. 


| Whether we may go to, or purſue an Enemy, 


into the Port or Territory of a Friend. 


HE Right of Var ſhould be uſed and 
exerciſed only within the Territories or 
Foſſeſſions of the contending Parties who are 
at Enmity ; or in Places which are not in the 


| Poſſeſſion of any Perſon or State ; and not in 
the Territory of a Friend; and that is, we 


ſhould not uſe this Right in the Territory of 
any Perſon who is a Friend to us. If we 
catch our Enemy in our own Port, nothing 
prohibits us from treating him in a hoſtile 
manner, unleſs he comes to us under ſafe 


Conduct. The Reaſon of War permits en- 


tring the very Territory of the Enemy, and 
committing Depredation there. And ſo in 
the middle of the Sea, which is not the Ter- 


ritory of any one, the ſame thing is lawful, 


But he who acts againſt his Enemy, in the 
Territory of a Friend to both Parties, acts 
| alſo 
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SS 
alſo againſt che State who governs there, and 
conſtrains all Force of the Laws, by what- 
ever Means it is accompliſhed. Wherefore 
the Carthaginians, (who were ſuperior in roy- 
ing Veſſels to the Romans, the former having 

ſeven Gallies and the latter only Two, and 
the Romans being driven by a ſtrong Wind 
into a Port belonging to Syphax, King of Nu. 
midia) did not dare to purſue them into the 
Port of the Numidian, becauſe both Parties 
were in Amity with him, as Livy tells us 
However, this is upon Condition they take 
no Part with the Enemy ; but obſerve an ex- 
act Neuirality. But fince all Writers upon 
publick Juſtice, without Exception, agre: 
that it is not lawful to uſe Force within the 
Government of another, who is a Friend to 
both Parties, it is worthy of Inquiry, whe- 
ther the Cuſtoms of Nations, their Edict 
and Decrees are agreeable to this Opinion: 
And whether, in this Argument, we ſhould 
not diſtinguiſh purſuing, and the Right 
attacking, between the Right of going thi- 
ther, and the Right of purſuing thither: 
And that we may begin in Order; Philip 2d 
King of Spain in his Sea Laws which he en- 
acted O#ober 1563, ordered that no one, 
under capital Puniſhment, ſhould offer vio- 
jence in the Sea to his Subjects, his Friends, 
or Strangers, by reaſon of Mar, or on any 
other Account within ſight from Land, er 


from 


K 


bo from a Port. He therefore underſtood the 
15 Government of the Continent to be extended 
e as far as the Sight could reach from Land; 
V- 


and there are ſome Authors who have thought 
's WH fo. But Bynker/bock, in his Diſſertation upon 
| the Dominion of the Sea, ch. 2. refutes this 


nd Argument, and ſhews that the Government 
1 of the Land ends, where the Power of Arms 
he ends. And both the States General, and the 
10 States of Holland, ſeem to be of his Opinion 
1 by two Decrees, mentioned by him, which 
ake 


they made for the Salutation of Princes : 
e Which Bynkerſpoek has alſo ſhewn in the 


pen fame Book, the ſame ch. 2, and alſo ch. 4. 
re | 

the In the Port of a Friend it is by no Means 
% lawful to go after or take an Enemy, who is 


not the Enemy of our Friend. If any Cap- 
ture is made in the Port of ſuch Friend, it 
is the Duty of that Friend to cauſe the 
Things taken to be reſtored ; either, at his 
| own Expence, or at the Expence of him 
who ſuffered the Damage. That it ſhould be 
| at his own Expence is agreeable to the Peace 
between the Republic of England and the 
| States General 5th Apr. 1654, F. 22, and that 
between the King of England and the States 
General 14th Sept. 1661, $. 21; and another 
between the ſame Parties 31 Fuly 1667, f. 29: 
And the ſame Thing is ſaid in the Treaty of 
Commerce between the King of France and 

the 


0 
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the States General 27 Apr. 1662, f. 48: but 
no mention is made at whole Expence Satis. 
faction ſhould be obtained. It is the Duty 
of the Prince whoſe Port or Territory is vio- 

lated, to avenge the Injury done to him by 
that Violation. For if he who commits the 
Violence ſhould go away from the Place, 
does he, whoſe Ship or Goods happens to be 
taken, wage War at his own Expence? 80 
that Bynker/hock thinks the mention of the 
Expence is therefore rightly omitted in all 
theſe Treaties, and all the Treaties between 
the French and Dutch ſay ſimply that the 
Maſter of the Port, Bay, or River, in which 
huis Friend has been plundered, is to uſe his 
beſt Endeavours that what is taken there be 
juſtly and honeſtly reſtored. So that if the 
Prince is to take Care of this, and uſe all hi 
Endeavours, he will do ir at his own Ex- 
pence; and even by War, it no other Ex 
pedient will ſuffice : Which is a Law obſer 
ved by all Princes alike, where there is no 
Agreement to the contrary : and the reaſon 
of this Law, is that Force cannot be brought 
into the Territory of a Stranger +. But by 
the Treaty of Commerce made between the 
King of England and the King of Denmark tht 
18th Puly 1670, F. 32, it is agreed that © j 
« any Ship or Ships belonging to the Subjefs df 
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« either King, be taken in the Ports of either by 
« a third Party, they in whoſe Port, or with- 
« jn whoſe Juriſdiction the aforeſaid Ship ſhall 
« be taken, ſhall be mutually obliged to uſe 


|< their Endeavours together with the other 


« Party for the finding and retaking the ſaid 
« Ship or Ships, and reſtoring them to the 
« Owners, which nevertheleſs ſhall be done 


at the Charge of the ſaid Owners or the 
Parties intereſted.” 


In the Territory of a Prince is included 
Ports, Bays and Rivers. The Duke of Tu/- 
cany, in the Year 1695, obliged a Frenchman, 
who had taken, near the Port of Leghorn, 


a Ship belonging to the Dutch, with whom 


the French were at War, and brought her 


into that Port, immediately to deliver up 


the Capture; for what is .near the Port is 


| judged within the Territory. 


M. Bynkerfhoek gives an Inſtance in the 
Year 1639, when Admiral Tromp blocked up 
the Fleet of the Spaniards, who were in Ami- 
ty with the Engliſh, in the Downs, an Engliſh 


Port; and the States General commanded 


their Admiral to deſtroy the Spaniſh Fleet 
notwirhſtanding their being in the Port of a 
Friend, even though the Exgliſb and others 
ſhould reſiſt, which Order the Admiral af- 
terwards executed, and was commended b 


the Sales for it. But he thinks this Action 


Cannot 
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cannot be juſtified in itſelf; though he at. an 
tempts to excuſe it, becauſe the Engliſh in the in 
Year 1627, had taken out of Holland a Ship the 
belonging to the French who were then at War WM !<l 
with the Engliſh ; but Friends to the Dutch : Pre 
And alſo that the Spaniards in the Year 1631 not 
had uſed warlike Force againſt the Ships of che 
the States General, in the Ports of the King of 
Denmark who was the common Friend. But 
the truth of the Matter as to Admiral Tromp's 
deſtroying. the Spaniſh Fleet is, that a Spaniſ 
Armada conſiſting of 70 Sail carrying Re. 
cruits to Flanders, under the Command <> 
Don Antonio D'Ocguendo, was attacked Set, 
157th 1631, by a Fleet of 17 Dutch Men d 
War, off the Lands End, and followed up 
the Channel with little Damage, till it ar- 
rived near Dover: When Van Tromp coming 
up with a Reinforcement of eight Ships, an 
Engagement enſued, in which the Spaniard: 
loſt 3 Gallions and ſome others diſabled, and 
were forced to take Refuge in the Downs, 
where they came to an Anchor. Vice Admi- 
ral Pennington was riding there with an Ex- 


Breac 
recei; 
4 nd F 


gliſh Squadron, and great Intereſt was made Cee 
to perſuade the King that he might be the th 
Umpire and fall upon the Aggreſſor, which mh 
was refuſed. The King however deſired the able 
Spaniſh Admiral to retire with the firſt fair ED 
Wind, and ſignified to the Dutch his Refo- Wh 


lution of maintaining a Neutrality, and i 
| an 


ie | 
any Attempts were made upon the Spaniards 
in that Road, he ſhould deem it a Breach of 
| the Amity between him and the States, and 
reſent it as an heinous Indignity : Tromp 
| promiſing upon his Honour that he would 
not make any, whilſt they lay there, unleſs 
they begun firſt, both Fleets continued in 
the ſame Situation *till Oober gth, by which 
Time the Dutch Fleet was increaſed to an 
| hundred Sail; and the Spaniards by the Help 
| of an Engliſh Pilot, and the Favour of a 
dark Night had ſent off 14 Ships with 4000 
Soldiers to Dunkirk, The next Day as the 
Spaniards were ſetting the Watch, a Centi- 
nel diſcharging his Piece, killed a Dutchman 
aboard a Ship that lay near them ; an Acci- 
dent which afforded Tromp a Pretence for fal- 
ling upon the Spaniards without Breach of his 
Promiſe. He ſent immediately a long Boat, 
to carry the Corpſe to the Side of the Spaniſh 
Admiral's Ship, with a Meſſage that it was a 
Breach of the Protection they had hitherto 
received from the King of England's Road, 
and he would be with them in the Morning. 
\ccordingly on October 11, Tromp ſtood in 
With the Spaniards and put them into ſuch a 
onſternation, that they ſlipt or cut their 
ables: And 23 of their Ships running 
ground, Two of them were loſt on the 
Shore, two ſunk, three burnt, and the other 
ixteen, being deſerted by the Men, were 
| manned 


( 228 ) 
fanned by the Engliſh to ſave them from tlie 


Hollanders. Admiral Ocquendo ſtood out to X 
Sea, (chaſed by the Dutch) with thirty Ships P 
the Remainder of his Fleet, eleven of which p 
were taken, and five ſunk, by the Dutch, g 
and ten only eſcaped into Dunkirk. Thi D 
was an Attempt which the Dutch durſt no 1 
have made, had they not known that th: Wi h 
King's Affairs were much diſtreſſed, and tha "Li 
he was not in a Condition to revenge ſuch u 5 « 
Inſult. They ſent however, in the Fanun o 


following, a ſplendid Embaſſy to give hin 
Satisfaction in that Point, and to propoſe: 
Marriage between his eldeſt Daughter and tit 
young, Prince of Orange; which Exculs 
were accepted. | M. Bynkerſhcek mention 
another Inſtance that the Eugliſb in the Yer 
1665, attacked the Ships of the Eaſt Indi 
Company at Bergen in Norway, but not with 
out the Reſentment of the Danes, who 0 
poſed the Engliſh with all their Force. Av 
alſo that the Captains of Ships of War bt 
longing to the States, in the Year 166 
ſurprized the Ships of the Engliſh in an hv 
tile manner in the River £152 in the Terri 
ry of a Friend; on this there were git 
Complaints made not only by the £Engij 
but by the Hamburghers, and diverſe olle 


Embaſſadors of the German Empire. Tit 
Moutl 


SW 
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| urging what had been done by them the 


| ( 129 ) 'S 
Moutlis of the Engliſh were eaſily ſtopt, by 


Year before in Norway : but that was not 


2 ſatisfactory to the other Complainants, ſince 


all they could alledge was that it was done in 
Return of an Injury received from the Eu- 


gli. A further Inſtance he gives which he 
ſays happened in his own Memory; That 


ſome Ships of Zealand being in the Port of 
Liſbon, belonging to the King of Portugal, 


the Portugueſe refuſed to let the French, who 
8 were at Var with the Dutch, cut out, or bat- 
ter, thoſe Ships with their Cannon; upon 


which the French ſent in Fire-Ships and 
burnt them. But all theſe Inſtances, except 
that of Tromp, relate to the attacking Ships 
already in the Pot, and under the Protecti- 
on of a Friend; and in the Caſe of Tromp 
the Violence was not committed immediately 


upon the Purſuit of the Spaniſh Ships, and 


their taking Refuge in the Downs: The 
Dutch Admiral had acquieſced in the Pro- 


tection of the King of England: And it can 
be no Juſtification to ſay it was done by Way 


of Retort, fer the Engliſh having in the 
Year 1627, taken a French Ship out of a 
Dutch Port; becauſe the Dutch Admiral had 
ſubmitted to the Juſtice of the Protection. 
pon the whole, it ſeems clear that the Ene- 
my's Ships in the Port or Harbour of a Friend 
K ought 
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ought not to be attacked, on any Pretence 
whatſoever. 


But although no Violence may be offered tg 
the Ships of the Enemy lying in the Ports or 
 Harbours of a Friend, yet it is worth Conf: 
deration, whether an Enemy found in the open 
Sea, and there attacked, ſo long as we at 
tack him and commit Slaughter, may not ty 
purſued to the Bay, Port, Harbour, « 
River of a Friend? It appears reaſonable 5 
to do, provided we are cautious that we 0 
no Injury to our Friend or his Territory, i 
Caſe we are ſo near that the Force, which ve 

uſe againſt our Enemy, muſt neceſſarily a 
unavoidably hurt our Friend or his Ter: 


tory : It behoves us therefore in ſuch Caſe vii 


be Paſſive, rather than Active. 


The whole Reaſon turns upon theſe tm 
Things; Firſt, that Force or Violence car 


not be offered to the Enemy, in the Port d 
a Friend, becauſe we cannot uſe it without 
Danger of hurting our Friend or his Terr: 
tory : And alſo becauſe our Friend, at tht 
tame Time he gives Protection to our Ene 
my, gives Protection to us alſo; fo that 
there is a kind of tacit Conſent on all Sides 
to ſuch Neutrality, and the reciprocal Terms 
thereof. But where an Enemy is met with 


at Sea, and engaged; it ſeems reaſonad!: 
| that 
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act that we ſhould purſue him until he has actu- 
ally entered. the Port of the Friend; or 
come ſo near to it, that we cannot purſue 


It him without doing Prejudice to the Forts or 
Territory of our Friend; for until the Ene- 
nl. my is got ſo near, or within the Port, the 
pen Protection of the Friend does not commence; 


* and the Enemy may therefore, before that 


Time, be taken: So that it is immaterial 

whether they are in Sight of the Fort of the 
lc Friend or not, if they are not ſo near as that 
e 0 the Force or Violence to be uſed againſt the 
„Enemy, muſt unayoidably hurt or injure the 
h ve Friend at the ſame Time. Bynkerſboek men- 
ly WW tions two Decrees of the States General, One 
em. in the Year 1623, and another 10 Oftober, 


lc u 1652, to this Purpoſe, 

| In the Year 1654, a Captain of a Dutch 
tuo Man of War, met with an Engliſh Ship at 
ca. Sea, running into the Port of Leghorn, and 
It d ſeized her even when ſhe was coming to An- 
thou chor: The Duke of Tuſcany complained of 
Terr: this to the States Gereral, but without Re- 
at tis dreſs. However he ſhewed his Reſentment 
 Ene- of it by condemning the Ship which had 
) that taken the Engliſhman +, So in the Year 
Sides 1665, the Oftenders fired upon a Dutch Ship, 
Terms K 2 which 
if with 5 
onable . — > ——_— — — —__H_—___—_ 
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which purſued an Engliſb Ship even to Oftend; 
of which the States General complained to the 
Spaniards, alledging that the Durch Ship had 
not fired upon the Enghiſþ Ship under Offend: 


'+ But this trifling Excuſe only aggravated 


the Inſult offered to the People of Offend; 
for it is not material with what Force you 
purſue the Enemy ; but whether you purſue 


him in a hoſtile Manner and with a hoſtile 


Intent. As the Law is at Sea, fo it is upon 
Land; for in the latter we may rightly pur- 
ſue an Enemy, into the Government of ano- 
ther, flying immediately in Battle. The 
States General agreeably to this Opinion, 
about the Year 1653, decreed that the La. 
rain Soldiers, who had ravaged the Country 
of the States General, might be purſued even 
into the Empire of the King of Spain. * But 
this is not to be juſtified in any Caſe but an 
eager Purſuit, on Account of fome Conflic 
or Ravaging which has preceeded : Other- 
wile it is not more lawful to kill the Enemy 
in the Territory, than in the Port of a Friend. 
In the Year 1666, the States General com- 
plained to the Spaniards that the People of 
Munſter had come through their Territory 
and plundered the Country of the States; 
demanding the 1 from the Spaniard 

which 


— ——— 
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which they had ſuffered by the People of 
Munster: If the Spaniards knew that they 
| were going to plunder, and willingly per- 


8 mitted them to go through their Territory, 
" the Complaint and Demand might be juſt; 
1. but that does not at all appear, * It was 
dot right for the People of Wolfenbuttle in 
Nw: the Year 1700, (as they were Neutrals) 
1. 0 permit the Saxons to come through their 
Territory to commit Depredations on the 
. People of Lunenburgb, and the Allies of 


Lunenburgb to kill the Saxons. But the moſt 
that can be allowed in this Caſe is, That, 


In during the Engagement, it is lawful to pur- 
0h ue the flying Enemy into another Govern- 
L. ment; for the ſame Reaſons, as Philip the 
nit 24. King of Spain, in an Edict he publiſhed 
er relating to Criminals in the Year 1570, 
Bu i F. 76, permitted the Delinquent to be purſu- 
t ed into the Territories of another. But it is 
nf Wi one Thing to begin Force, and another to 
cher preſs forward with Force in the Heat of 
nem Action. In a Word: The very being in 
rend. the Port of a Friend forbids us commencing 
com. any Force there; but it does not prohibit the 
le of Wi Uſe of any Force which was begun without 


| the Bounds of his Territory, while the Mat- 


1 err is warm; for we may then purſue it into 
nar ; the very Territory of our Friend. And 
whic K 3 though 
— 


wr 
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* Aitzema, J. 46. fal. 637, 645, 665, and 835, 
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though this is a Queſtion little taken Notice 
of by Writers on Publick Juſtice ; yet this 
Diſtinction appears quite reaſonable +. There 
is another Inſtance mentioned by Atzema. 
In the War between France and Spain in the 
Year 1668, a Frenchman purſued a Spaniſt 
Ship in the Sea, the Spaniard took Shelter 
in Torbay, a Port belonging to the Engl, 
who were the common Friend, and run thei 
Ship aground there, and got out the Ship; 
Arms, Tackle, Sails, &c. and carried them inti 
the Houſes of the Inhabitants: The Frent 
Sailors landed and took the Ship's Arms, & 
out of the Houſes of the Inhabitants, and 
carried them to their own Ship. Hereupor 
the King of England ordered all the Captur 
to be reſtored, and directed his Embaſſador 
to proſecute the Injury in France. The Com 
plaint againſt the French Captain was not for 
his purſuing the Spaniſb Ship into the Engl | 
Port; but for landing and entring the Hou- 
ſes of the Inhabitants, and taking the Good 
from thence, which was an undoubted Breach 
of the Law- of Nations. Had the Spaniari 
been taken in the Bay of Torbay, upon afreſh 
Purſuit, that, perhaps, might not have been 
complained of; or, at leaſt, not with 6 
great Earneſtneſs. He mentions alſo other 
NE made by the Engl ;/þ againſt the 

French, 


4 2 — 
— 


1 Bynk. Qu. J. P. J J. 4. 8. 


; ( 135 ) 
ice French, for violating their Forts; and brings 


hi; Inſtances of Damages paid by the French *. 
ere 

ma. = | boy a 
the CHAEn 

miſh 


elter Of the State of WAR as to NEUTRALS. 


zlfh, 


ther Eutrals are thoſe States or Kingdoms 
hips WE who are not engaged on either Side in 
1 6 Ie War, and do not owe any Alliance to 
ow One or the other of the Parties: For if they 
Kt. we any ſuch, they are Allies, and not ſim- 
200 e Friends, qui in bello medii ſunt, middle 
-upot Perſons in Var, as Grotius calls them. It 
pu . ay ſeem needleſs to treat of thoſe that are 
ado: Wi ot engaged in the War, when it is manifeſt 
con that the Right of War cannot affect them: 
nit as, in the Courſe of the War, they muſt 
21806 Have frequent Intercourſe with the contend- 
Hou RS Parties; it will, therefore, be neceſſary 
004 conſider what they may do, and what they 
reach ay not do, between the two States at En- 
nity. At firſt View it appears that they 


aniari  . 

a fel ight do the ſame as when the Parties were 

e dem et at Jar; for the Conditions of Var do 

ith beer ſeem to be extended beyond thoſe who 
other ge Var together: It is not reaſonable to 
"ft the onclude that thoſe who are our Enemies are, | 
French, E therefore, | 
1 | 1 2 


* Aitzema, J. 48. fol. 29, and 30. 
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therefore, Enemies to our Friends; and a 
they are Friends to our Enemies, who are alſo 
Friends to them; it ſhould ſeem natural that 
They may act by their Friends, and exerciſe 
all the Offices of Friendſhip towards them, 
as though no War was ſubliſting ; and the 
Laws of Friendſhip allow of the aſſiſting then 
with Arms, Men, Ammunition and all other 
Things. But then, as they are Friends to 
us at the ſame Time, they lye under the like 
Obligations to us, and ſhould they ſupply WE 
both Parties with Arms, Men, Ammuni- 
tion, and the like, chey would, as it were, 
ficht againſt themſelves, and aſſiſt in cont 
nuing and ſupporting the War, which the 
nitural Duty of every Perſon obliges him t 
endeavour to put an End to, by doing al 
the good Offices he can between the Partie 
at Man: It may be urged that this is arg 
ing from the Inconveniency only, and not 
from the reaſonableneſs of the Thing; and 
as the doing or ſuffering ſome Injury is the 
only cauſe of the Var, that, therefore, 7b 
Injury ought not to be extended beyond the 
Perſon of him who ſuffered or committed i, 
unleſs in the Caſe of a Prince or State who 
commits or ſuffers an Injury; in which Caf 
all the Subjects of that Prince or State are 
looked upon as Offenders, or offended ; bil 
it does not extend to thoſe who are not his — 


Subjects. From thence it comes to paſs that WW t - 
| | tle 
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| the Enemy of my Friend, is not my Epe- 


my; but it is conſiſtent that all Friendſhip 


| with him ſhould ſubſiſt entire, and on the 
ſame Footing as before the Yar. This was 
the Opinion of the States General of the Uni- 
ted Ptovinces when they decreed 3d March, 
1640, that it was free for their Friends, 
E themſelves, and their Enemies, to go out to 
Har at Pleaſure z And the Spaniards, having 
on goth March 1639, decreed that if any 
Jof the People of Liege ſhould inliſt under the 
States General, they ſhould return in a Month, 
and take an Oath that they would not ſerve 
any more againſt the Spaniards or the Houſe 

of Auſtria; without any Excuſe being allow- 
ed them: The States by the Edict decreed 
the like, and declared that what was alledged 
by the Spaniards was altogether new and 
G againſt Reaſon ; and ordered that their Edict 
| ſhould continue in Force as long as that of 
the Spaniards. Of the ſame Opinion were 
ſome Hollanders, who, in the Aſſembly of 
the States of Holland, urged the ſending 


Auxiliary Forces to the Spaniards againſt the 


| Frevch ; and declared it might be done with- 
| out a Breach of Peace and Friendſhip with 


the nel Ty 


t Hut. Qu. Jur. Pub. J 1. c. 9. 


But 


Livy, Bello ſe non interponant *, that is, in 
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But this Opinion certainly cannot be ſup. 
ported as to ſuch as are ſimply and merely 
Friends, and not in Alliance with either Par- 
ty. It is the Duty of ſuch Friends, by all 
Means to avoid interfering in the War, and 
to take particular Care not to be more fa. 
vourable or unfavourable to one Party than 
to the other; according to that Maxim «f 


the Affairs of War, they are not to prefer 
one to the other Party, for by that only d 
they, who are Neuters, diſcharge their 
Duty. Groetius, indeed, ſays that it is the 
Duty of him who abſtains from War, to d 
nothing which may ſtrengthen him who ſup- 
ports a bad Cauſe, or by which he may im- 
pede the Motions of him who wages a juſt 
War. But in a dubious Cauſe to behave 
himſelf alike to both Parties; as in ſuffering 
them to paſs through his Country, in ſup- 
plying them with Proviſions, and not reliev- Wh 
ing the beſieged T. But the Juſtice or In- 
juſtice of the War is nothing to the common 
Friend, it does not belong to him to fit as con. 
Judge between the contending Parties, and tion 
to give or deny more or leſs to the one or the ſte. 
other, as he judges the Juſtice or Injuſtice of Neſtal 
his Cauſe to be: For he cannot be indiffer- one 
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ent, thoſ 
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up- Nent, who ſerves one to hurt the other: nor 
rely WW will it ſuffice to ſay that I may ſend to both 
whatever I pleaſe; and, if what I ſend to one 
be uſcd by him to the Deſtruction of the 
other, that is nothing to me ſo long as I do 
= not aſſiſt him in the Uſe of it. The Ene- 
mies of our Friends ſtand in one of two 
Lights; either as our Friends, or as the Ene- 
N ies of our Friends: If we conſider them as 
Pur Friends only, we may, in this Light, 


Y 0 5 Huſtly give them our Aſſiſtance and Advice, 
thei . and help them with auxiliary Forces, Arms, 
ö F and other Things neceſſary in Var: But, as 
0 00 


Whey are Enemies to our Friends, we muſt 


ſup Wot do this; becauſe, by that Means we 
im give one the Preference to the other in Var, 
ju Ev hich would be inconſiſtent with an Equality 
have Wot Friendſhip, which ſhould primarily be 
ering observed, and would be tacitly renouncing 
\ fup- the Friendſhip of one Party to ſerve the 
elicv- other. 

r In- 

amon WW This is not only reaſonable in itfelf, but is 
fit as confirmed by the Practice of almoſt all Na- 


and tions: For though Commerce is free with 
or the Nie Enemics of our Friends, yet Cuſtom has 
ice of {Wſeliabliſhed it as a Rule not to help either the 
liffer- one or the other of the belligerent Parties to 

ent, {Wthoſe Things which may enable him to pro- 
_——— {at or carry on the War againſt our other 
Friend. It is therefore unlawful to carry, 


to 
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to either Party, thoſe Things which are gg, 
ceſſary for War; as Cannon, Arms, Sol. 
diers and other Things, which are of chief 
Uſe in War; but theſe Things are particu. 
larly excepted by various Treaties of Nat. 
ons; and Materials for Ships are ſometime 
excepted, as the Enemy may want them mo 
to build Ships, which he may uſe apainf 
our Friend. Proviſions alſo are ſometime 
excepted in a Siege, that the beſieged by be 
mg driven to Famine may the ſooner he 
brought to Terms of Peace. And it is with 
great Juſtice that theſe Things ſhould þ 
prohibited being carried to the Enemy; it 
cauſe, by thus ſupplying them, we, in ſom 
Meaſure, though not directly, feem to mit 
Mar upon our Friend. If we conſider th 
Enemies ſimply as our Friends, it is right". 
carry on Commerce with them in every Shag 
and to ſend any kind of Merchandize ; bu 
if we conſider them as Enemies to ou 
Friends, in this Caſe all Merchandize is e. 
cepted by which they may injure our Friend; 
and this Reaſon gets the better of the other 
tor in what Shape ſoever we aſſiſt one Part 
whereby he has any Advantage over the othe 
in the War, we interpoſe in the War, bitt 
is inconſiſtent with Friendſhip. From hend 
iz appears that the Spaniſh Edict mentionel 
beſore was more equitable than that of tit 
Stats 


Wh 


P 
Pirates General, or the Opinion of the States 
7 11:11and mentioned thereon *, 


Authors, who have wrote on this Subject, 

em to have conſidered it only in Part, and 
Wave mentioned only what may not be carried 
Sy the Neutral Power to the Enemy: But as 


aint he Reaſon is general that the Neutral Nation 
tums nay not carry ſuch ot ſuch Goods to the Ene- 
Jy bt ; y, becauſe it enables him to carry on and 


Protract the War; it therefore follows that 
Whatever act he does which comes to this End 
7 f enabling him to protract the War, whether 
@y furniſhing him with contraband Goods, or 
Sy any other act whatever, it is in each Caſe 

Nually unlawful. Now as there is an un- 
Woubted Right by the Laws of Yar for each 
Warty to ſeize on the Goods and Effects of 
Wis Enemy : It is conſequently a Breach of 
Friendſhip in the common Friend to conceal 


to our protect the Goods or Effects of one Party, 
e 1s che Prejudice of the other Party: For 
rien hich Reaſon if a neutral Nation takes on 


Poard their Ships any of the Effects of my 
e Pan tnemy, and declares them to be their own 
he oth Effects and Property, whereby they eſcape 


Peing ſeized by me, they are certainly guilty 

i a breach of the Friendſhip between us. 

ind if ſuch Seen can be diſcovered; 
the 


n hence 
entionel 
t of the 

Stats 
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the Goods and Effects ſo concealed are juſt 
condemned and confiſcated as Prize of ar 


For though the neutral Power may juſtly b 


allowed to trade with the Enemy, under c. 


tain Reſtrictions; yet it cannot poſſibly þ 
conceived to be lawful to Trade for him up 
der the Sanction of their Name.  Wherew 
therefore it appears that the Subject of th 
neutral Power hes lent his Name to the Em 
my; the Goods and Effects may undoutt 
edly be confiſcated as Prize: And Conca 
ment of the Enemy's Effects may appear di 
ferent Ways, either by the Acknowledgment 
of the Neutral Party, if he is not hat 
enough to lend his Conſcience as well ashi 
Name; or by detecting double or falſe Iv 
cuments; or it may be ſufficient Cauſe d 
Condemnation if the Party ſwears evaſiveh, 
or will not ſwear at all; as either of thel 
Caſes is an undoubted Preſumption of Fraud; 
and that the neutral Power favours one Par 
to the Prejudice of the other; Where it ap 
pears that a Neater in the Var has taken in 
or connived at any new Method or Pradtice 
not uſed or allowed of before the War where 
by to aſſiſt the Enemy the more ſafely aul 
eaſily to carry on his Trade, and ſkreen hi 
Effects from his Enemy, and thereby pre 
tract the War, and injure the other Party; 
this is ſuch a Renunciation of the Friend(hi 


which ought to ſubſiſt between them, s New 
ters 
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juſt ters, as amounts to an interpoſing in the 
ar: And the Party injured thereby has a 
ly te Right to put a Stop to ſuch Trade, by ſeiz- 
er cer ing the Ships, and confiſcating the Goods. 
bly For 25 Grotius obſerves, Thoſe Means which 
m uw conduce to a certain End, do aſſume the very 
rene ature of that End : And therefore we art 
of 1 /-ppoſed to be authorized to employ thoſe things 
e Fn bich are (in a moral not a phyſical Senſe) 
doub i::ceſary to the obtaining our juſt right #: 


Puch is the preſent Practice of the Dutch, who 
Wot only carry Proviſions to the Enemy, but 
lo aſſiſt them in bringing the Produce of 
Wheir American Colonies to Europe in Dutch 
else; and when they are detected and the 


once 
ar db 
lgmeit 
_ ha 


| as hi | 
ſe DE ar goes condemned, they complain of De- 
au: of rredations, and what not? But however 


Pighly they may complain, they are certain- 
acting againſt the Rules of Neutrality, and 
Pay, therefore, be very juſtly prevented by 
1zing the Ships and condemning the Car- 
oes whenever they appear to be the Proper- 
of the Enemy. For it is certainly a very 
ſt Maxim, that by the Law of Nature no 
ne 1s to enrich himſelf at the Expence or to the 


aſively, 
of thet 
Fraud: 
e Pat 
e it a 
Aken v} 
Practice 


* Wnert: 

15 and Damage of anotber; Jure nature equum eſt. 
reen Hu inem cum alterius detrimento & injuria fieri 
by pi pletiorem +. There are indeed two Kinds 
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iendſſip | — — — 
Js Mu- De jur. B. & P. 2 N e. 1. . 4 


ent Digeſ. lib. L. tit. 17. J. 206. 
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particular Treaties or Alliances; and be 
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of Neutrality; a General and a Particulu. 
The General is when without being allied u 
either of the two Enemies at War we are dif. 
poſed to render to each the. good Office 
which every Nation 1s naturally obliged t 
render to others; which is the Neutrality her 
treated of. The particular Neutrality i 
when we are particularly engaged to be 1. 
ter by ſome Compact either tacit or expre 
We cannot lawfully conſtrain any Perſon u 
enter into a particular Neutrality ; becai 
every one is at Liberty to make or not mal 


cauſe, at leaſt, they are not bound to doi 
by Vertue of an imperfect Obligation. But 
he who has undertaken a War may obig 
other Nations to obſerve an exa? Neutral) 
that is to ſay, not to favour his Enemy mor 
than himſelf. IT 


It is the Duty of Neutral Nations to pu] 
the Laws of Nature in Practice equally v 
both Parties at Var; as well ſuch Laws 8 
are abſolute as ſuch as are conditional, whe- 
ther they impoſe a perfect or an imperſet 
Obligation. If they do the one any Office 
of Humanity, they ought not to refuſe thi 
like to the other, unleſs there is ſome man! 
feſt Reaſon which engages them to do ſome- 
thing in Favour of one, which the other had 


otherwiſe no Right to demand. But the) 
are 
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Lare not obliged to do Offices of Humanity 
Ito one Party, when they expoſe themſelves 
Ito great Dangers, by refuſing them to the 
Bother, who has as good a Right to demand 


ular, 
ed to 
e dil. 
ffices 


them I bey ought not, (as has been before 


ed to Wbſcrved) to furnth either Party with Things 
y her hich ſerve to exe ts of Hoſtility, 
10 üg chey arc aut! to do it by ſome 
& ticular Ene went; ard as for thoſe 
pres M i + - Uſe in War, if they ſupply 
ſon u them, they muſt alſo ſupply 
ecaut Ihey ought to uſe all their En- 
; mak s to bring Matters to an Accommo- 
* n; that the injured Party may obtain 
) Col 


p faction, and the War be brought to a 
„ bt 


obig 
fralih 
y mot 


ny Particular Engagement they ought to 
ulhi ic punctually. 


On the other Hand, thoſe who are at 
ar, muſt exactly conform to the Laws of 
dociability towards neutral Nations; and not 
xerciſe any acts of Hoſtility againſt them, 


to pul 
ally 


aws or ſuffer their Country to be ravaged or 
„ We. plundered. They may however, in a Caſe of 
aperſe HNeceſſity, take Poſſeſſion of a Place ſituated 
y Office hn a neutral Country; but provided, that as 


fuſe tht 
e mall 
o ſome 
ther bad 
zut the) 


bon as the Danger is over, they reſtore it to 
the right Owner, and make him Satisfaction 
or the Damages he has received. 

L As 


; alk 


cedy Concluſion, But if they are under 
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As it appears then, that there are two 
Sorts of Neutrality, General, and Particular, 
the Firſt of which relates to mere Ne. 
trals, and has been treated of in the forego. 
ing Part of this Chapter. It remains nowt, 
ſay Something of ſuch as are not immed. 
ately concerned in the War, but are yet es. 
gaged to one or other of the Parties at //r 
by ſome particular Treaty or Compact; au 
are therefore called Allies or Confederates. | 
appears plainly, that although the Laws d 
War (ſtrictly conſidered) cannot immediatth 
affect thoſe who are not Parties; yet, by ti 
neceſſary Intercourſe between the Parties 4 
War, and the neutral Nations, they muſt f- 
motely concern and affect them; and tit 
the Juſtice or Injuſtice of the War is a Cot 
ſideration which the neutral Nation has 1 
Right to intermeddle with. For indepet 
dent Princes, without any ſuperior Pm 
(on Earth) to judge them, are not to ftai 
or fall by the Determination of any otit 
Power; unleſs both the warring Parties hat 
conſented to make that Power Arbitrator d 
their Differences. It is not my Buſine! 
revenge the Injuſtice of all Princes; it! 
ſufficient if I can revenge thoſe which bel! 
to me and my Allies. But if the Int 
done to another is ſo great, that I have Rt 
ſon from thence to be in Fear, and have "l 
| Olle 
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other Hope, than that I ſhall be Ia, devour- 
ed; it may, perhaps, be allowable to defend 
an oppreſſed Friend; but not unleſs I firſt 


diſſolve my Friendſhip with the other; for 


to make Var under the Maſk of Friendſhip 


is impious *. | 


Confederates and Allies are to be conſidered 


Win a different Light from thoſe who are ſimply 
es, 


eutrals, If two, with whom I am allied, 


; ake War againſt Strangers, I will perform 


o cach, what I am bound by Treaty to per- 


Foren: But if they make War againſt each 
cher, ſhall I aſſiſt them both, or only one, 
Ind which ſhall I prefer? The Conteſt upon 
is Head is as great amongſt the Writers on 
She Subject, as amongſt the Nations them- 
elves Gentilis has given various Opinions 


ff different Perſons; and has alſo added his 


wn, + Grotius alſo has given the ſame Opi- 
ion, without any Difference . Suppoſing 


doth Parties engaged in the Yar, to be our 


Hllies, we are to prefer him who has the 


uiter Cauſe, and to act againſt him who is 


he Aggreſſor; and here, perhaps, the Juſ- 


ice or Injuſtice of the Var may properly 
L 2 come 
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As it appears then, that there are tuo 
Sorts of Neutrality, General, and Particular, 
the Firſt of which relates to mere Neu. 
trals, and has been treated of in the forego- 
ing Part of this Chapter. It remains nowt 
ſay Something of ſuch as are not immed. 
ately concerned in the War, but are yet es 
gaged to one or other of the Parties at // 
by ſome particular Treaty or Compact; and 
are therefore called Allies or Confederates. | 
appears plainly, that although the Laws d 
War (ſtrictly conſidered) cannot immediatth 
affect thoſe who are not Parties; yet, by tt 
neceſſary Intercourſe between the Parties : 
War, and the neutral Nations, they muſt y 
motely concern and affect them; and tit 
the Juſtice or Injuſtice of the Yar is a Ci 
ſideration which the neutral Nation has ui 
Right to intermeddle with. For indeper 
dent Princes, without any ſuperior Fos 
(on Earth) to judge them, are not to {tz 
or fall by the Determination of any otic! 
Power; unleſs both the warring Parties hal 
conſented to make that Power Arbitratur i 
their Differences. It is not my Buſineſs! 
revenge the Injuſtice of all Princes; it 
ſufficient if I can revenge thoſe which belo 
to me and my Allies. But if the Inv 
done to another is ſo great, that I have Re 
ſon from thence to be in Fear, and _ 
ol pe. 
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other Hope, than that I ſhall be /aft devour- 
ed; it may, perhaps, be allowable to defend 
an oppreſſed Friend; but not unleſs I firſt 
diſſolve my Friendſhip with the other; for 
to make War under the Maſk of Friendſhip 


is impious . | 
Confederates and Allies are to be conſidered 


: 'eutrals, Tf two, with whom I am allied, 
make ar againſt Strangers, I will perform 
o cach, what I am bound by Treaty to per- 
Worn: But if they make War againſt each 
cher, ſhall I aſſiſt them both, or only one, 
nd which ſhall I prefer? The Conteſt upon 
is Head is as great amongſt the Writers on 
; a (be Subject, as amongſt the Nations them- 
lues Gentil;s has given various Opinions 
ff different Perſons; and has alſo added his 
vn, | Grotius alſo has given the ſame Opi- 


doth Parties engaged in the Var, to be our 
Hllies, we are to prefer him who has the 
uiter Cauſe, and to act againſt him who is 
he Aggreſſor; and here, perhaps, the Juſ- 
ice or Injuſtice of the War may properly 
L- 2 come 


Bynl. Queſt. Jur. Pub. /. 1. c. 9. 

1 have 5 De Jure Belli, J. 3. c. 18. = 
{ De jur. B. & P. J. 2. c. 15. F. 13. Zouch De Jur, 

Feciali, pt. 2. $. 4. 


gin a different Light from thoſe who are ſimply 


ion, without any Difference . Suppoſing 
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come in Queſtion ; becauſe I am bound to Mc 
perform the Compact I have made by my WW 1 
Alliance, and to aſſiſt thoſe with whom! be 
have contracted fo to do: But, becauſe ſuch WF ſup 
Contract is equal with both Parties; it would 


ogy eee — . — N = — : 
8 : ane fo es IEC EE RT . ͤ — — 


be abſurd to ſupply Men to each of them; WF I 
ſince it would be fighting againſt myſelf, Con, 
which is an Inconvenience often attending WW Witt 
the hiring out of Forces. If I ſupply then and 
with Money, Arms, Ammunition, and A taini 
Proviſions; it ſerves only to protract th relat 
War, which it is my Duty to endeavour i tute 
put an End to. I have, therefore, no ot  Affit 
Method of judging how I ſhall juſtly perfom the! 
the Contract which I have made, than H ecei 
judging of the Juſtice of the Mur. Wuhethit he is 
therefore my Allies act againſt Stranger, miſe 
or againſt one another, the principal Conſide IS a 
ration with me is, which of them has th ment 
juſter Cauſe for making War. If each d his C 
them makes War againſt Strangers, I ui m 
perform to each what I owe by Treaty; bu Gut 
if one of them attacks the other, I will aſ deter 
neither. If two who are my Allies attack all, 
each other; I will, according to my Treaty, . more 
fide with him who has the juſter Cauſe, and! Natic 
will be the Judge of this Matter *. But thb chat 
ariſes from Neceſſity, becauſe I have no oth! who 

| Method or Se 
- — 1 


* Byxk. Qu. Jur. Pub. J. 1. c. g. 
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Method of determining my Choice to whom 
I may in Juſtice give Aſſiſtance, as it would 
be abſurd and contradictory to my Duty to 
& {upply both Parties. 


But if I have promiſed Auxiliaries to a 
# Confederate and Ally : and he has a Diſpute 
with my Friend, who is imply my Friend, 
and not my Ally: The Promiſe ought cer- 
tainly to be made good, becauſe, ſo far as 
relates to that Promiſe, I and my Ally conſti- 
tute one State, to be defended by mutual 
Aſfiſtance.,*, But. here again is a Neceſſity for 
the former Diſtinction; whether my Ally has 
received-the Injury, or is the Aggreſſor: If 
Ihe is the Sufferer, I ſhould fulfil my Pro- 
miſe; if the Aggreſſor, I ought not. There 
is a tacit Condition, annexed to my Agree- 
ment for ſupplying the Auxiliaries; viz. hat 
his Cauſe be juſt; for I am not bound to aſſiſt 
my Ally in an unjuſt Cauſe, Whether the 
Cauſe be juſt, or unjuſt, muſt neceſſarily be 
determined by the Promiſing Party. After 
all, it would be better if this Matter was 
more clearly expreſſed in Treaties between 
Nations; which in general ſimply expreſs, 
that one Ally ſhall ond to the other Ally, 
| bo is attacked, ſo many, or ſo many Land 
| or Sea Forces, and nothing more. But when 
a Treaty ſays he who is attacked no other In- 
L 3 terpretation 
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terpretation can be put upon it, than that the vol 
ſtipulated Aſſiſtance is to go to that Ally who 

is wnjuſtly provoked or attacked; who WW - 
ſought by the Enemy, not who himſelf ſeeks WF on! 
the Enemy. Nor will that Expreſſion wh We Ju ; 
is attacked admit of any other clear Expl. 
nation : For it he who is attacked, hath be 
fore done an Injury, whereby he hath given 
juft Cauſe tor the War, it is not neceſſary in 
ſuch Caſe, to ſend him any Aſſiſtance. l 
would, indeed, be plainer and better to ſay 
that they WHO HAVE BEEN ATTACKED ly 
AN unJusT Wan ſhould have the promikt 
Auxiliaries ; whereby they would go to thik 
who have not given Cauſe for the Var. But 
though iuch Condition is not uſually expre 
ſed in Treaties; yet it is always tacitly undet- 
ſtood as Bynkerſhoek obferves *; Grotius lays 
next to our own Subjects, or indeed equally 
with them, are our Allies to be defended, 
when ſuch a Detence is ſtipulated by the Ar- 
ticles of Treaty: And this, (ſays he) whe 
ther they have given themſelves up, and 6 
depend upon it; or whether it be agreed on 
for a mutual Help and Security. He, fays 
St. Ambroſe, who does not defend bis Ally from 
Wrong, if it is in bis Power to do it, is 6 


much to blame as be who wrongs bim. But 8 


— 


” * — 
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ſuch Articles, do not extend fo far as to in- 


volve us in an jut War F. 


He who promiſed the Auxiliaries; and he 


only, (as has been obſerved) is the proper 
Judge of the Juſtice or Injuſtice of the Cauſe ; 
and whether Casvs FoepER1s, be concerned 
or not: Nor is it uſual for the contracting 
Parties (though indeed it would be but juſt) 
to refer that Matter to the Arbitration of a 
Power not concerned in the Var, on Ac- 
count of the Riſque of a partial Determina- 
tion, and the Difficulty of fixing upon a 
proper Power to refer it to. The Greeks and 
# Romans in their public Affairs, often refer- 


red the Juſtice or Injuſtice of their Cauſe to 
others; as it was right to do, of which Gro- 


ius gives ſeveral Inſtances in the Part before 
quoted. This Part of the Law of Nations, 


being now diſuſed ; all Treaties of this Sort, 


are, at this Time of Day, become a mere 


empty Name, as they are generally explained 


for a particular Advantage, or eluded by a 


fallacious Interpretation. What is here ſaid 


of Treaties for ſending Auxiliaries is meant 


of Auxiliaries promiſed before the War; for, 
when the War is begun, Forces cannot be 
L 4 _ Juftly 


19 


Grotius De Jure B. & P. J. 2. c. 25. f. 5. 
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juſtly ſent or promiſed to either Friend; ag 
he who promiſes them to one Friend, vio- 
lates his Friendſhip with the other. 


Thoſe who are under our Protection con. 
ſtitute a kind of middle State: For, from the 
very Nature of Protection they are not con- 
ſidered as Enemies, nor yet are they conſider. 
ed as Subjects, ſince they belong to another 
Prince. They may, therefore, aſſiſt thei 
own Prince, with ſome Things, though he 
1s our Enemy ; but they muſt not aſſiſt hin 
with Arms, Ammunition, Men, &c. whereby 
he may make War upon us. Agreeably u 
this the Council of the States General 17 
March 1641, juſtly decreed. That non, 
who belonged to the Territory of Luxe- 
burgh and Namur, ſhould inliſt in the Servic 
of the King of Spain: and the ſame after 
Wards in the Year 1646, as to thoſe who be 
longed to Luxemburgh, when both were under 
the Protection of the States General: And 
ſo on the 14th Auguſt 1645, it was generally 
decreed, that no one, who ſhould deſire to 
enter into the Service of the King of Spain, 
ſhould be entitled to their Protection; nor 
ſhould any one who left that Service be re. 
ceived into their Protection again. The 
States General again decreed, on the 230 
February 1636, that none, who were unde! 

Protection, 
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Protection, ſhould aſſiſt the Enemy with 


Horſes, Carriages or Ships: And this was 


very juſt; becauſe by theſe Means they aſſiſt- 
ed the Enemy in War. The Law is other- 
& wiſe as to thoſe Things which are not of Uſe 


in War, and are carried to our Enemies: 


Wherefore the States General 23d May 1631, 
(though they had before generally forbid the 
Exportation of Corn) publiſhed an Edict that 


thoſe, who were under Protection, might ſend. 
their Corn to the Spaniards, or to the Dutch, 
as they liked beſt. Corn may be carried by 


a Friend to the Enemy, unleſs in Caſe of a 
Siege or Famine, 


The States General, by their Edict 26 Sept. 


| 1690, F. 3. forbad that a Friend, his Ships 


or Goods, {though they were in an Enemy's 
Country) ſhould be treated in a hoſtile Man- 
ner; provided they were bound to the 4nited 


| Netherlands, or come from thence to other 


Countries: And yet Bynker/hoek obſerves it 
has been ſaid as if the States General publiſhed 
a general Edict 15th Dec. 1672, that the 
Ships of Friends, coming from the Enemy's 
Ports, might be rightly confiſcated. Which, 
he ſays, was A particular Edict publiſhed by 
way of Retort for the Condemnation of a 
Hamburgh Ship taken before by the French; 
bur for further Reaſoning on this Subject, 


of 
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of the Conduct of neutral Nations, I ſhall re. 
fer my Reader to a very ingenious Trac 
(publiſhed ſince theſe Sheets were ſent to te © 
Preſs) intitled A DiscouRsE ON THE Con. 
DUCT OF THE GOVERNMENT OF GREAT 
BRITAIN WITH RESPECT TO NEUTRAL 
NaTions DURING THE PRESENT War, 
in which the Author has treated his Subject . 5; 


with the greateſt Clearneſs and Perſpicuity, 10 

— 

— — — — 5 

C as 

8 thoſe Things which may not be carried to th: = 

. Enem of 291 Friends, PPP l 

„ ele, „ A . eg. e. 8 

_ FA Le. T Rome it was, formerly, a capital Of. vi 

.. 22 ge - fence to ſell Arms to the Barbarians; Car 

„ 22 . F, that is, it was a capital Offence in their own the 

J. 75 6 A, Subjects to whom only the Roman Laws rel 

. ted. It is the ſame at this Day. It is a capi. 5 | 

| 1p 75 Au tal Crime in all Nations, for the Subjects to "= 

[. 2 . 6, gebe carry Arms to the Enemy of their own Nati 1 
. 1455 on: And Bynkerſbock mentions an Edict af MN 

j . „the States General publiſhed againſt the Engiil "Ik 

; ih . 72 5th Dec. 1652, which he calls a Sacred Eid, 5% 

5 e en #2, whereby all Perſons who ſhould carry 4% ay 

1 755 1 5 pH 25 Merchandize at all to the Engliſh, were deem- 8 


1 —_- „ed Enemies; whether they were Subjects or 
7 . Strangers: But in the Edict of the ſame 


E. hs Fur. Kue, States againſt the Portugueſe, five Years after- hn 
AG . Lo» FD Aeene es + Fre- eel af. He r wards, | . 
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& BW wards, viz, 31 Dec. 1657, they do not ſpeak 
0 generally, but only prohibit the carrying 
he = contraband Goods: Which Word ConTRa- 
N" Band has acquired a received Meaning; and 
rg ſettled and certain Practice is directed by it. 


„By the firſt Section of the Edict of the 


ect WE States General 14 April 1672, and 11 Apr, 
15673, againſt the French and Enghſh; and 


by the firſt Section of their Edict 19 Mar. 


7 1665, againſt the Engliſh they were puniſhed 
as Enemies to the States, who ſhould carry 
10 to the Enemy any warlike Ammunition; or 


any Materials for building of Ships; or any 
45 other probibited Goods, The Law was like- 
oy. WW wiſe in Force as to Strangers, who ſhould 
carry thoſe Things from theſe Countries to 
wn the Enemy 


a Grotius, indeed, makes three Diſtinctions 
5 between the Things which are carried to the 
3 Enemy. Some Things, ſays he, which are 
1 of Uſe only in the Var, as Arms, Ammuni- 
uh tion, Cannon, &c: — Some Things that 
kd, ſerve only for Pleaſure, and are of no Uſe in 
an Mar; and ſome Things that are uſeful both 
5 in Peace and War, as Money, Proviſions, 
** Materials for building Ships and Ships them- 
ame ſelves, 
ter - — 
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felves, and naval Stores, &c. As to the firſt, 
Things uſeful only in War, he mentions the 
Anſwer which Prince Amalazontha made to 
the Emperor Juſtiuian. He is to be reputed as 
fading with the Enemy, who ſupplies him with 
Things neceſſary for carrying on the War. At 
Athens it was prohibited to export Cordaye, 
Caſts, Timber, Wax, Pitch, Sc. As to the 
ſecond Sort of Things that ſerve only for 
Pleaiure, he admits them to be carried to the 
Enemy, and to this Sort he applies what de. 
neca ſays of ſupplying a Tyrant, ** I will be 
« grateful to a Tyrant ; if what I preſent hin 
„ with neither increaſes, nor confirms his Pou- 
« er of ruining the State:“ For ſuch Thing 
a Man may give him without contributing to 
the common Calamity ; which he thus er- 
plains, ** 7 will not ſupply him with Money t0 
06 pay his Guards; but if bg wants Marble or 
« Robes of State, I ſhall injure no Body by pro- 
« curing him ſuch Things to gratify his Luxu: 
« ry; I will ſupply him with neither Soldiers 
« nor Arms; but if he will take it as a Kind- 
« neſs 1 will help him to Comedians and other 
« Things that may contribute to ſoften his Ten- 
« per. I would not ſend him Gallies and Men 
« of War, but I would ſend him Pleaſure 
4 Boots, Galliots, and other ſuch Veſſels fit 
&« Diverſion and Recreation.” 


At 
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As to the third Sort of T hings which are 


F uſeful at all Times, as well in War as in 
Peace, we mult, ſays Grotius, diſtinguiſh the 


preſent State of the War. For if I cannot 


defend myſelf without intercepting thoſe 
Things which are ſent to my Enemy, Neceſ- 
1 ſity will give me a good Right to them, but 
upon Condition of Reſtitution, unleſs I have 
good cauſe to the contrary. But if the Sup- 
$ ply ſent hinder the Execution of my Deſigns; 
and the Sender might have known as much; 
(as if I have beſieged a Town, or blocked up 
W a Port, and thereupon I quickly expect a 
Surrender, or a Peace) that Sender is obliged 


to make me Satisfaction for the Damage that 


| I ſuffer upon his Account, as much as he 
chat ſhall take a Priſoner out of Cuſtody, that 
vas committed for a juſt Debt, or helps him 


to make his Eſcape, in order to cheat me : 


And proportionably to my Loſs I may ſeize 
en his Goods, and take them as my own 


for recovering what he owes me. If he did 


not do me any Damage, but only deſigned 


it; then have Ia Right, by detaining ſuch 
Supplies, to oblige him to give me Security 
for the future, by Pledges, Haſtages, or the 
like, But further if the Wrongs done me by 


| the Enemy are openly unjuſt; and he by 


thoſe Supplies puts the ſaid Enemy into a 
Condition to maintain his unjuſt War ; then 
ſhall 
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ſhall he nor only be obliged to repair my 
Loſs, but be treated alſo as a Criminal ; as 
one that reſcues a notorious Convict out of 
the Hand of Juſtice; and I may therefore 
deprive him alſo of his Goods. This is the 
Opinion of Grotius *. | 


As to the firſt and ſecond Sort of Things 
mentioned by Grotius there ſeems to be but 
little Difficulty in determining about them: 
But the third Sort, namely, ſuch as are ot 


a promiſcuous Uſe; though he allows they 


may be intercepted ; yet, he ſays, that In- 
rerception muſt be in Cafe of Neceſſity only: 
As if we cannot defend ourſelves and. our 
Property ; and then too under an Obligation 
of Reſtitution. But here Difficulties will 
ariſe, for who ſhall be Judge of that Neceſſ- 
ty, which may be either real or pretended? 
If we who intercept the Goods are to be the 
| judges (and it does not appear that any one 
elſe can) we are Judges in our own Cauſe, 
which is contrary to the Laws of Juſtice; 
and there is no Doubt but our own Determi- 
nation would ſupport the Act which it had 
before directed. Nor does it appear that the 
Cuſtoms of Nations ſupport this Diſtinction 
of Grotins; they rather prove, what he at- 

terwards 


® Gretius de Jur. B. & P. J. 3. c. 1. f. 5. u. 1, 2, 3. 
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| terwards ſays, that it is not lawful to carry 
7 Things of a promiſcuous Uſe to thoſe who 
are beſieged, becauſe by that Means we ena- 


of ble them to hold out the Siege, and ſo we 
© promote their reciprocal Deſtruction. As to 
e what he afterwards adds that a Diſtinction is 

to be made as to the Juſtice or Injuſtice of 

the War; that determines the Conduct of 
E | Allies in particular Caſes ; but thoſe who are 
a Neutrals, or only fimply Friends to both Par- 
of ties, have Nothing to do with ſuch a Diſtinc- 


e | tion; as has been ſhewn in the preceeding 
In- Chapter. 2 
y: The common Law of Nations in this Par- 


ticular cannot be learned otherwiſe than from 
en Reaſon and Practice. Reaſon directs that 


wil | where two Perſons are Enemies to each other, 
3 but Friends to me, I am equally a Friend to 


both; the Effect of which is, that I do not 
prefer one to the other of them, in the Matter 
or Support of their Difference; but on the 
contrary, that I, as a Friend to each, uſe all 
my Endeavours to reconcile them, By Prac- 
tice, is underſtood the conſtant Cuſtom of ma- 
king Treaties: For two or three Treaties 
which may differ from this Cuſtom do not alter 
the Law of Nations ; Princes have often done 
it, in caſum belli, on Account of the particu- 
lar Circumſtances of the Var: and have of- 
| ten 
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ten publiſhed general Edicts when the Var 
has been very hot. Almoſt all Nations agree 
that a Friend cannot carry to the Enemy 
Arms or other Things which come under the 
Denomination of contraband Goods , but by 
the Peace of Weſtminſter between the Engliſh 
and Portugueſe in the Year 1654, F. 10, it 
was agreed that it ſhould be lawfal for the 
Engliſh to carry thoſe Things to the Enemies 
of the Portugueſe, as Zentgravius obſerves *, 
and the ſame Liberty was allowed by the Por- 
tugueſe to the Dutch by Treaty between them 
6 Auguſt 1661, F. 12. But otherwiſe the 
Treaties of almoſt all Nations ſupport this 
general Rule, that Friends may not carry 
contraband Goods to our Enemy; and if they 
do carry them, and they are taken, they ate 

forfeited. But excepting theſe Things they 
may trade freely on both Sides, and carr 
any other Things to the Enemy with Free- 
dom +. By a marine Treaty between Spain 
and the States General 17 Dec. 1650, the 
Dutch had Liberty by F. 3. of that Treaty 
to trade with the French in all kinds of com- 
mercial Goods, the ſame as when there was 
no War between the Spariards and French; 

| yet 


— 
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ee yet ſo that they ſhould not carry them to the 
yy M8 French from the Countries of the Spaniards; 


he / that they might be uſed againſt the Spaniards : 


and in the 6th Article is explained what is 
meant by contrabund Goods. So in F. 2. of 
the Edict 1652 of the States againſt the Eng- 
Clip, the Friends of the Dutch were forbid 
to carry any warlike Stores or any Materials 
or building Ships. And as to contraband 
E Goods the ſame Care is taken, in the Edicts 
mentioned in the former Part of this Chapter 
to have been publiſhed in 1665, 1672, and 


Things prohibited; with this Addition, and 
all other warlike Preparations that are formetl 
and made for the Uſe of the War. The like 
is mentioned in folios 27 and 28 of the Treaty 
of Commerce between the French ard the 
Hates General 27 April 1662. And in the 
zd F&. of the Marine Treaty between Charles 
2d. King of England and the States General 
iſt. December 1674. And in the 3d. & of 
the Treaty of Commerce between the Swedes 
and the States General 26 Nov. 1675, and in 


1679, F. 15, and in the Treaty of Commerce 
between the French and the States 10 Auguſt 
1675, §. 15, and in F. 11th of the Edict of 
the States General 28 July 17035, relating to 

M contraband 


1673, enumetating the ſeveral Sorts .of 


the marine Treaty between the fame 12 OF. 
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contraband Goods. And divers other Treaties 
mentioned by Zenigravius v. 


Thoſe Things, which are properly called 
contraband, are ſuch as are uſed and are fi 
and convenient for War. It is not of any 
Signification, whether they are of Uſe out of 
War. There are few warlike Inſtrument 
which have not their own Uſe out of War: 
Swords we wear for Ornaments, and defend 
ourſelves with them againſt Villains, and 
even Gunpowder we uſe for Pleaſure, and ye 
no one doubts their being contraband Git, 
Things which are of a promiſcuous Ute ar 
innumerable: and we ſhall not ſoon make 
the Matter clear if we follow the ſeveral Di: 
tinctions of Grotius; and reaſon with hin 
upon the Neceſſity of the Caſe. Examin 
the Treaties which have been mentioned, « 
any others which are extant; and you ll 
find that, all thoſe Things are called contts 
band Goods which afford Uſe to the Enemy i 

making War; whether they are warlike Ir 
ſtruments, or Materials ſuited in themſelve 
for Var. If you forbid all Materials fron 
which Things uſeful in War may be mad, 
it would ſwell the Catalogue of prohibitel 
Goods to ſuch a Size as to amount nearly t 
| : a Pro. 


0 Bjnk. p. 77» 78, 
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s Prohibition of all Commerce; which 


| would be quite uſeleſs: For though every 


Prince and State may do and order what they 
pleaſe as to their own Subjects; yet, as to 
Strangers, they cannot prohibit them from 
carrying any thing to the Enemy but what is 
forbidden by the common Laws of Nations 
or particular Treaties with ſuch Stran- 
gers. The abovementioned Treaties ift. 
| Dec. 1674, and 26 Nov. 1675, the 
16th §. of Treaty 12 O02. 1679, all permit 
the Friends, to whom they had forbid the 
carrying Arms, to carry to the Enemy Iron, 
Braſs, Metal, Materials for Ships, and even 
every Thing which was not already prepared 
for the Uſe of War: though Materials for 
Hips are often forbid, if the Enemy ſtands 
much in need of them, and cannot make 
War well without them. Bynkerſhoek menti- 
ons an Edict of the States General againſt the 
Portugueſe 31 Dec. 1657, whereby they for- 
bid the Portugueſe to be aſſiſted with thoſe 
Things which, by the general received Opi- 
nion of all People, were deemed Cox TRA“ 
BAND : And they add in §. 3. of the ſaid 
Edict that they feared nothing from the Por- 
tugueſe but by Sea; and therefore forbid any 
one to carry them Materials for Ships. By 
this it appears that Materials for Ships were 

2 not 

Fl 
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not deemed generally contraband, as a ſpeci Man E 


Reaſon is given for the ſaid Prohibition *. are ſo 

| | that l. 

It has been made a Doubt whether Caſes i 

hold Arms and Inſtruments of War are to be Ag 
eſteemed conTRABAND. Petrinus Bell ¶ there 
notwithſtanding he admits it has been the er N. 
Opinion of Military Judges that they are ſo, #|read 
is yet of Opinion himſelf that they are not +. imo! 
Zouch gives the Reaſons on both Sides fron Is it i: 
Bellus, but does not give his own Opinion fuel 
But Bynkerſhock agrees with the Militar Nnentic 
Judges, and gives his Reaſons for it. omi 
Caſe (ſays he) for Arms or Inſtruments of Wa, Negeth 
however it may be of promiſcuous Uſe, i; Wſithor 
yet, an Inſtrument ready for or uſeful Mt: a 
War. Without Scabbards there is no Uſe Mey a! 
Swords, and without Swords there are unt 
Wars. So Holſters and Saddles are reckoned rom ! 
amongſt contraband in the Edits and Treatiz e U/ 
beforementioned; Holſters indeed for ti*|-iſput 
ſame Reaſon as Scabbards: For as one bnd tt 
Caſe for a Sword, the other is the ſame for nſiſtin 
Piſtol; and they can all be uſed in Vu hich 
without any material Alteration : But by ey g 


zd. of the Treaty 26 Nov. 1675, there nia, 


u es ne 
* Bynk. Qu. jur. pub. J. 1. c. 10. | IR 
Hellus de re milit. pr. 9. un. 26, 27 & 28. . 
1 de jars Feciali, t. 2. $6.8 & 9. 1 Zo 
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a Mn Exception; viz. unleſs thoſe Inſtruments 
are ſo few, that it may be inferred from thence 
that they were not deſigned for the uſe of War. 


Again, the fame Author mentions that 
there has been ſome Doubt about Salt. petre 


us, 

e Wor Mitre, becauſe it is not of itſelf Matter 
already prepared for War; yet it contains 
. moſt all the Qualities of prohibited Things; 
on Ws it is the chief Ingredient of Gunpowder the 
tu! of War, But (as he obſerves) Nitre is 


entioned in ſome Treaties where Gunpowder 


ar 
omitted; and ſometimes they are both uſed 
ogether: But where Nitre is mentioned 
; MF ithout Gunpowder, it ſtands in the Place of 


and where they are mentioned together 
hey are ſynonimous; and Salt-petre, on Ac- 
ount of its eſpecial Uſe in War, is excepted 
rom Materials not in themſelves ſingly fit for 
the Uſe of War * Zouch mentions ſome 
Diſputes which were between the Spaniards 
_ is 10d the Engliſb about Tobacco: The former 
for ¶Mnſiſting that it was contraband, and ſeized it; 
fa hich (he ſays) ſo enraged the Engliſh that 
ey granted Letters of Repriſal againſt the 
ere ¶paniards; but where the Diſpute ended he 

Woes not ſay +. There is, in my Opinion, 
1 M 3 little 


ate * — 
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* Bynk. Qu. Jur. Pub. J. 1. c. 10. 
3 Lauch de jure Feciali, 5. 8. gu. 12. 
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little Pretence for reckoning this in the Liſt 
of contraband Goods; becauſe no Uſe can be 
made of Tobacco to deſtroy the Enemy; and 
Bynkerſhoek agrees with me in it. By the 


Treaties mentioned before, Tobacco 1s allow- | 


ed to be carried by a Friend to the Enemy 
of his Friend; and is amongſt thoſe Thing 
which are not eſteemed to be of Ufe in War, 
Wherefore by F. 4, of the Treaty 1ft. Dec, 
1674, it was reckoned by Name amongſt the 
Merchandize allowed to be carried to the 
Enemy. | 


It has been made a Queſtion whether, it 
contraband or prohibited Goods are deſtined 
by a Friend to an Enemy's Port, and they 
are intercepted and condemned, the Mari 
ners are to have their Pay as if the Voyage 
was compleat ? Thoſe, who think they ſhould 
have their Wages, argue that if a Pledge 
_ forfeited, the Right in the Pledge is not extit- 
guiſned; and of this Opinion were the Cour 
cil of Holland and the Admiralty of North Hil 
land in the Year 1665; as well as the Coun 
of Friefland the ſame Year; as mentioned by 
Bynkerfhoek : Becauſe, ſay they, the Matte 
goes with the Loading, and the State gives 
way to the Creditors. But, he ſays, it was 
otherwiſe adjudged by the Admiralty of An. 
Herdam 9 July 1666, and by the Counci 

| there; 


3 
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chere; which was much the beſt Judgment, 
for the Wages are not due *till the Voyage is 
finiſhed 3 and the Enemy have juſtly preven- 
ted the Completion of it. And the contra- 
band Goods are condemned for a Fault of 
which the Navigators are no leſs guilty, than 
the Owners of the prohibited Goods; or, 
which is rather the Caſe, from the very Na- 


ture of the Carriage. For though we cannot 


forbid our Friend Commerce with our Ene- 
my, yet we can prevent his being inſtrumen- 


| tal to our Deſtruction in Var; whereby, 


what is condemned, is condemned without 
Regard to any one; and is deemed as though 
it had periſhed by the act of Gop; and there- 
by the Right to the Pledge becomes extinct. 
Thoſe, who are of a contrary Opinion, might 
as well have preferred the Owners of the pro- 
hibited Goods, for they had a Right of Pro- 
perty in the Thing, which is the ſtrongeſt of 
all Right . 

Some deny that a Subject of our Confede- 
rate and Ally, going to the common Enemy, 
may be puniſhed, or his Goods confiſcated ; 
for that every Prince may execute his own 
Edicts: But this is nothing to the Ally. 
Reaſon, Practice, and the Utility of the 


M 4 Thing 


2 


— — 
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Thing declare the contrary. Plutarch menti- 


8 5 8 5 ons in the Hiſtory of the Mithridatick War, 1 
d a that Pompey ſet a Guard on the Boſpborus to 
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| 8 obſerve if any Merchant failed in there; and 
vv ,, Whoever did, if he was taken, was ſurely put 
ttto Death. So Demetrius, when he poſſeſſed l. 
I lia with his Army, having blocked up 
> AE Athens, hanged up both the Maſter and Com- 
maander of a Ship, who attempted to bring in 
rr BY Corn. 
Þ 3% 
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[+ 3 From what has been faid it is plain, ifa 
I I neutral Nation hath had Notice of the War, 
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and Caution given him, as is uſual, not to 
ſupply the Enemy with contraband Goods; 
S, Nn if he ſhall afterwards contravene that No- 
N 0 K *. © tice and Caution, the Prize taken is become 
TRL + abſolutely the Property of the Captors. 80 
Queen Elizabeth ſeized on 60 Sail of Veſſeh 
| £ \ & Jn lth to the Hans Towns, who were car- 
v1 > rying Cordage, which was contraband Good,, 
d £0 the Spaniard her Enemy; ſhe condemned 
N them, and made them Prize. For as Neuters 

| WV are not compellable, by the Laws of War, 
Fn y N to give any Thing againſt their Will, ſo muſt 
N 8 J | | they not againſt the Will of each Party af. 
. ford ſuch Things as may Damage the other?. 
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C HAP. XII. 


Whether it is lawful to carry any Thing to Ci: 
ties, Camps, or Ports, &c. when 9 are 
beſieged. 


T has been obſerved in a farmer Chapter; 

and Reaſon, and the Law of Nations tell 
us, that it is unlawful to carry any Thing to 
Cities that are beſieged. Grotius ſays the ſame 
Thing ; and does not allow of conveying 
any Thing, if ſuch Conveyance binders me from 
executing my Scheme; and be who carries it, is 
appriſed of the Damage it may do me: As in 
the Caſe of a Town beſieged; the Gates being 
ſhut ; and a Surrender or Peace expected. 


The Reaſon of not carrying Things to Pla- 
ces beſieged, turns wholly upon the Siege; 
and it matters not, whether the Things ſent 
are Contraband, or not; for the beſieged are 
often reduced to a Surrender, not only by 
Force, but by Hunger and a Want of all the 
Neceſſaries of Life; which, if the Friend is 
allowed to carry them, may oblige me to 
raiſe the Siege, and ſo, by his Act, he hurts 
me who am his Friend alſo; which is unjuſt 
and a Breach of his Friendſhip with me. But 
— WW becauſe it cannot be known what Things are 
1 ſcarce, and what are Plenty in the Place be- 
1 ſieged; 
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ſieged; all Supplies in general are forbid , 
otherwiſe there would be no End to Diſputes, 
Thus far we may agree with Grotius. I think 
there is another ſtrong Reaſon why ſuch Prac- 
tice ſhould be forbid ; which is, that the car- 
rying Supplies, (even what the befieged do 
not immediately want,) ſets open a Door for 
Intelligence. But why, is the Expectation of 
a Surrender, or a Peace, made Part of the 
Condition? It is certain that no Body lays 
Siege to a Place without ſome Expectation of 
this Sort, and no one can be 2 proper Judge 
of this but the Beſieger. 


What Right has the Conveyer to judge and 
determine whether a Surrender or a Peace is to 
be expected? But, according to the above 
Condition, if neither be expected, he may 
carry Supplies to the S α Place, It cer- 
tainly is not juſt; becauſe it is not conſiſtent 
with that Equality of Conduct which the com- 


mon Friend is obliged to uſe towards both the 


Parties at Har. Grotius goes further and 
lays, that the Sender is bound to make Satis- 
fattion for the Damage I ſuffer by his Fault: 
Or, if he hath not done me the Damage, but 
only intended it, I have 4 Right, by keeping 
the Things, ts compell him to give me Securily 
for the future, by Haſtages, Pledges or fuch 
like. This is not agreeable to Reaſon, or the 

general 


ce, 
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general Senſe of Treaties; For if he, wha 
carries the Supplies, is bound no otherwiſe 
than for the Damages done by the Offence 
then he muſt be bound for the whole Damage 
occaſioned thereby; and, if ſo; put the Caſe 
that there are private Perſons, who, from a 
Greedineſs of Gain, go to befteged Places; 
and by this Means of ſupplying the be/eged, 
the City is not taken. There are hardly any 
ſuch private Perſons who have ſufficient to 


make good ſo great a Damage as is occaſion- 


ed by the not taking a Shed Town. Again, 
if the Perſon, who intends the Supplies, has 
not carried them, but, in his Attempt ſo to 
do, is taken; ſhall we be content with keep- 
ing the Things intercepted ? and is nothing 


elſe to be done? Certainly the Supplies are 


not only forfeited ; but it has, moreover, 
always been reputed a capital Offence in Sub- 
jets; even Friends, beforewarned ; nay, 
ſometimes Friends, without Warning, have 
{ſuffered the ſame Penalty. | 


Now let us ſee how the Treaties affect this 
Matter. In F. 7th of the marine Treaty be- 
tween the King of Spain and the States General 
17 Dec. 1650, it is plainly agreed, that even 
thoſe Things which are not contraband, ſhall 
not be allowed to be carried to Cities and Pla- 
ces beſreged : It is the ſame in §. 9. of the 


Treaty 
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Treaty of Commerce between the French King 


and the States General 27 Apr. 1662, and in 


the 4th F$. of the marine Treaty between the 
King of England and the States General 1ſt 
Dec. 1674, and F. 16 of the Treaty of Com- 
merce between the King of France and the 
States General 16 Aug. 1678, and\. 16. of 
the Treaty of Commerce between the King of 
Sweden and the ſame States 12 OF. 1679, 
and many others. All the above Paragraphs 
ſay ſimply, that the carrying ſuch Things is 
unlawful ; but do not ſay what Puniſhment is 


to be inflicted ſor ſo doing. Now, if it is 


unlawful to carry them to Places be/eeged, 
they are all to be eſteemed contraband, for 
whatever is carried contrary to Treaties and 
Edicts, is contraband. The Conſequence 
therefore is, that the Things ſo carried are 
forfeited ; for the ſame Reaſon as all other 
Things "which are deemed contraband are 
forfeited. 


Not only Cities and Towns may be be- 
ſieged, but Forts may be ſurrounded with 
Forces, and as it were befieged: And, when 
this is the Caſe, it is equally unlawful to car- 
ry any Thing to them as to Cities which are 
beſieged. But, if they are not bz/eged, there 
ſeems no good Reafon why Friends, who are 


Neutrals, may not carry them all thoſe 


Things 


Q' (d CÞ CÞ o _—_——__—_ 2 
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Things which- they might carry to Cities, 
Ports, and other Places not be/eged; that is, 
all ſuch Things as are not CONTRABAND. 
And yet the Council of the States General in 
their Name, on 9 Aug. 1622, without any 
Diſtinction, (as Bynkerſboek relates it) pro- 
claimed, that they ſhould be deemed Ene- 
mies who ſhould carry any Thing to the Spa- 
niſh Fort of Bergen op Zoom. And ſo alſo, 
ſimply, any who ſhould carry any Thing to 
any of the Forts of the Spaniards, by the 
| Edicts 2d Sept. 1624, and 21 March 1636. 
But Bynker/hoek himſelf allows that this is un- 
juſt and cannot be ſupported. The two for- 
mer Edicts relate to the Subjects of the States, 
to Friends, and to thoſe who were under their 
Protection. What any Prince commands as 
to his own Subjects is a juſt Command, bur 
as far as it relates to Friends, and to thoſe 
under Protection, it has no Force, unleſs 
confined to contraband, It being a ſettled 
Right, by the Law of Nations, which neu- 
tral Powers have, of trading with the Par- 
ties at War in the ſame Manner they did be- 
fore the War; ſo as that they do not deal in 
Things which are in their own Nature contra- 
band, or prohibited by Treaties; or carry 
Supplies to Places be/ieged; and ſo as they do 
not, under their Names, protect the Goods 
of one Party from being ſeized by the other 
Party, 


(154) 
Party, or any other Way be guilty of a 
Breach of their Neutrality. 


The Edict of the 21 March 1636, made by 
the Dutch, relates to their Friends who 
ſhould carry Proviſions or Inſtruments of 
War to the ſtrong Places of the Spaniards: 
But then, as Bynkerſhoek obſerves; this was 
done by Way of Retort, becauſe the Spani- 
ards deemed them Enemies who aſſiſted the 
People of Maeſtricht with Arms and Provifi- 
ons, The Retort therefore takes away the 
Hardſhip of the Edict as to the Prohibition 
of Proviſions which might otherwiſe be Jaw- 
fully carried, if it is not agreed by Treaty to 
the contrary. It is allowed on all Hands 
that Arms and Inſtruments of War cannot be 
carried, even if there is no Siege; ſo that this 
Edict of the States General ſeems to be juſt, 
And whether the Decrees and Edicts of the 
Spaniards or the States be juſt or not, the 
Reaſon of the Thing ſeems to depend wholly 
on the Szege, What holds good as to Cities 
beſieged 3 by a Parity of Reaſon holds good 
as to Forts, if beſeged: And the ſame Rea- 
ſon holds good as to Ports, which being ſur— 
rounded with Ships are eſtecmed to be be- 
fieged. There is a Decree, mentioned by 
Bynkerfhock, of the States General 26 Jan. 


1630, which was made upon a Conſultation 
of 
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of the Admiralty of Amſterdam, and by the 
Advice of them and the other Admiralties, 
when the States General deemed the Sea-coaft 
of Flanders befieged by their Ships of War : 
The Queſtion then was whether Friends 
might go thither and carry, or bring away 
Merchandize? But it was decreed that the 
Ships and Goods of Neutrals going to or co- 
ming from an hoſtile Port to or from Flanders 
ſhould be confiſcated, if it is without Doubt 
that ſhe came in willingly ; becauſe the States 
had befieged thoſe Ports with their Ships of 
War, and all Commerce with the Enemy was 
ſtop'd there ; which antiently had been uſed, 
after the Example of other Princes in like 
Caſe, as appears by a Dutch Edict given 
us at large by Mr. Bynker/hoek in the firſt 
Book of his Treatiſe of public Juſtice, 
Chapter the 1 th. 


It may be obſerved that the Reaſon given 
in the firſt Part of this Decree is what the 
Laws of Var abſolutely require. But Goods 
which are forbid to be carried to the Enemy, 
if they are taken within the Limits of his 
Country, are preſumed to be carried to the 
Enemy; not only by the common Opinion 
of Lawyers, as Zouch mentions it; bur it 
was the Opinion of the States General as ap- 


pears 
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pears from this Decree and ſeveral Edidts bf 
the ſame States. Unleſs they can prove 
that they were drove thither in a Storm; 
which is an Exception runs through the 
Whole. And in the Infancy of the Repub: 
lick, the very Edicts of Lord Leiceſter forbad 
all Commerce with the Spaniards; as well 
Strangers as Subjects T. And by an Edict 
of the States of Holland 27 Fuly 1584, 
Strangers, who are Friends, coming to the 
Port of Flanders, were puniſhed with a Con- 
fiſcation of Ships and Cargoes, with this ex- 
preſs Addition, ¶ hatever Ship ſhall be found 
within the Banks of the Sea-coaſt of Flanders, 
or upon the Coaſt of any of | the beforementioned 
Ports, ſhall be efteemed to have afted contrary 
to this Ordinance. 


There ſeems to be a Doubt as to Ships or 
Veſſels which are taken upon a Suppoſition of 
going to the Enemy, and the third Part of 
this Decree nicely diſtinguiſhes as to the Port 
the Ships going out have been driven into; 
for if they are come into the Port to which 
they were bound, the Voyage is deemed 

compleated, 
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Edict 5. Dec. 1652. $. 4. againſt the Eng/ifh. —— 
The ſame againſt the ſame, 19 Mar. 1665, $- 4: — 
and againſt Eng//b and French, 14 Apr. 1072, $3: + 
and 11. Apr. 1673. 

4 Ed. 4. Apr. and 4. Aug 1580. F. 9. 
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compleated, and Confiſcation is at an End, 


| But the Decree ſpeaks in the disjunctive, Her 


own, OR where the Voyage was deſtined. If 
the proper Port, and the Port to which the 


| Ship is bound or deſtined, are the ſame 


Thing, then the Matter is out of Doubt. 
Bynkerſhoek gives this Inſtance, If, ſays he, 


| an Engliſoman, who was bound from Flanders 


to Denmark, ſhould be drove into an Engliſh 
Port; and failing from thence, in the Proſe- 
cution of his Voyage, is taken before he can 
reach the Daniſb Port; he ſeems to be taken in 
the Voyage, and in the very Act; and it is of 
no Signification, that it is his own proper Port, 
or what he had before been at, if the Voy- 
age, which was begun before, is not abſolutely 
finiſhed and compleated. Wherefore, he 


conſiders the Words proper Port to relate to 
| that of abſolute Voyage compleat. He alſo 
| gives another Inſtance. A Ship of Zealand, 


lays he, is taken by a Dunkirker, and is con- 


| demned at Dunkirk, a Scotchman buys her 


now by part of this Decree ſhe might be ta- 
ken and condemned, before ſhe had reached 
her oron or any other free Port, but not after- 
wards. This Ship ſo purchaſed by the Scoteb- 
man is met with going out of Dunkirk; but 
eſcapes and goes into Yarmouth, an Engliſh 
Port, where ſhe was not bound, and, coming 
out there again, is taken; the Queſtion is, 

| N whether 
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whether this Ship hath arrived at her proper 
Port? and he ſeems to think not, becauſe 
ſhe had not arrived at the Port ſhe was 
deſtined to. And upon a Conſultation of the 
Admiralty of Zealand, 27 July 1631, con- 
cerning this very Thing, the States General, 
he ſays, declared the Ship forfeited “. 


When this Decree of 26 Fune 1630 was 
diſuſed for a long Time, and in the mean 
Time there was free acceſs to Flanders; it 
happened in the Year 1642, that ſome Ships 
of Friends coming thither, were taken by the 
Dutch Ships and carried into Zealand ; but 
there only the contraband Goods were retained 
and condemned, and all the reſt were diſ- 
charged and reſtored : Which was certainly 
right, for the Siege was now preſumed, by 
length of Time, and diſuſe of the Edict, to 
be given up, and therefore all Goods might 
be carried thither which were not contraband, 
but the Right of Mar was not given up, by 
which contraband Goods are rightly condemned 
though they are carried to a Place not 


beFeped. 


When 


— — 


— 
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rc When Admiral Tromp, in the Year 1645, 
e beſieged the Port: of Flanders with a Dutch 
18 Fleet, and required of the States what he 
\e ſhould do againſt neutral Ships ; they directed 
* him to hinder them by all Means from en- 
ll, tring the Ports of Flanders, yet they did not 


condemn thoſe Things which were not con- 


| traband; which was very different from their 


as Conduct fifteen Years before. 

an 

it From what has been ſaid it appears that 
ips the whole Matter turns upon the Place being 
the befieged or not, as to Goods which are not 


bur oontraband, or prohibited by Treaty: Thoſe 
which are ſo being at all Times, during the 


ned 
di. Var, lawful Prize. I have been more par- 
in ticular as to the Dutch Edicts in their own 


Wars; as their Reaſoning at this Time of 


* Day may be ſomewhat different from their 
hr Conduct then. - 

18 

and, —— _= * —_ — 
by 
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2 LAWFUL Goods, are forfeited Ly 
Means of UNLAWFUL ones. 


Vhen T has been a Queſtion, «ai if one, 
3 who is neutral, carries Goods that are lato- 
nem, %, and Goods that are 1 ful, that is, 

wntraband, to the Enemy, in the ſame Ship, 
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and the Ship is taken; the Ship itſelf, and 
the lawful Goods, are condemned on Account 
of the illicit Goods? Or, if by any other 
Means the lawful Goods become mixed with 
the illicit ones? Amongſt many Queſtions 
propoſed by the Admiralty of Amſterdam to 
the States General in the Year 1631, for their 
Conſtruction of the Edict, 1 Apr. 1622, this 
was one ; but although the States anſwered 
all the other Queſtions, yet they thought it 
neceſſary to take conſiderable Time to 
deliberate on this, as Aitzema fays. 
Nor did they determine the Matter then, 
or, indeed, at any Time after, upon 
that Queſtion ; yet on the 6th May, 1667, 
they gave publick Orders to their Admiraltic 
that they ſhould not condemn /awful Good 
or even the Ship, on Account of #lit 
Goods, as the ſame Author relates T. But 
Zouch F makes a Diſtinction, whether the 
lawful and wnlawfu! Goods belong to the of 


lame Owner, or to different Owners: If they and 
belong to the ſame Owner they are all, ſays Vi 
he, juſtly condemned, becauſe of the Con- WF We 
nexion of the Fault: If they belong to differ: # F 
ent Owners, who had laden them on the Ship; the 
| che 28 re 
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the Act of one will not injure the other. As 
to the Ship a Diſtinction is to be made whe- 
ther the Owner of the Ship knew that any 
Thing that was anlatoful was put on board, 
or whether he was ignorant of it; if he knew 
of it, and was preſent at the Time, the Ship 
ought alſo to be confiſcated ; but if it was 
done by the Maſter in the Abſence of the Own- 


er, and ſo he was ignorant of it, the Ship is 


to be reſtored to the Owner, becauſe he hath 
Zouch indeed, 
mentions from Petrinus Bellus ſimply that 
lawful Goods were condemned on Account 


| of unlawful ones; but, upon examining 


Bellus, you will find that as well the awful, 
as the unlawful Goods belonged to one and 
the ſame Merchant, who knew of the Fraud, 
and was therefore puniſhed both Ways, 


Before we enter into a further Diſcuſſion 
of this Matter let us examine ſeveral Treaties 
and Edifts on this Head, which Bynker/hoek 
gives us. In the Treaty of Navigation be- 
tween the Spaniards and the States General 
4 Feb. 1648, and the Treaty marine between 
the ſame 17 Dec. 1650, §. 12, it is ſimply 
agreed, that it ſhall be unlawful for the Sub- 
jects of either of the contracting Parties to 
carry Goods, which are ccntraband, to the 
Enemy ; and, if they were carried they were 
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„ 
to be forfeited, but the Ship and thoſe Things, 
which were not contraband, were not to be 
forfeited. The ſame Thing, without any 
Diſtinction, was agreed by the Treaty of 
Commerce between the French and the States 
General 27 Apr. 1662, F. 24, and 36. And 
it is probable the States General were of the 
ſame Opinion, when by their Edicts againſt 
the Engliſh, and againſt the Engliſb and 
French, 19 March, 1665. 14 Apr. 1672, 
and 11 Apr. 1673, they enumerate a great 
Number of contraband Goods, and are ſilent 
as to thoſe which are not contraband. But in 
the 7th §. of the marine Treaty between 
King Charles the ſecond of England and the 
States General, dated 1 Dec. 1674, the law: 
ful Goods were diſtinguiſhed from the illicit, 
and the former were diſcharged and the latter 
confiſcated. But when the unlawful Goods 
were delivered up to thoſe who had ſeized the 
Ship; the Ship, with every Thing left, was 
diſmiſſed to proceed on her intended Voyage: 
which is contrary to the Edicts beforementi- 


oned to be made in 1665, 1672, 1673. 


For by theſe, if any Part of the Cargo was 
illicit, the Ships which were taken were ſent 
to the Admiralty of the Captors for their 
Sentence. And, again, by the Treaty of 
Commerce between the Swedes and the States 
General, 26 Nov. 1675, Things conTRa- 

BAND 
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BanD ſimply are ſorfeited ; the Ships, and 
thoſe Things which are not CONTRABAND, 
are not forfeited. And the marine Treaty 
between the Swedes and the States General 
12 OZ. 1679, agrees with the marine Treaty 
of 1674, and the Treaty of Commerce of 
1678, and the ſame of 1713, between the 
French and the States General. By all which, 
not only the Ships and lawful Goods are free, 


but, the unlawful Goods being delivered to 


the Captor, the Ships are immediately diſ- 


| miſſed, and fail to their deſtined Port “. 


Thus, if we follow theſe Treaties and 
Edits, and meaſure the Law of Nations 
from them, we ſhall conclude, that neither 
Ships, nor lawful Goods, are to be con- 
demned by Means of unlawful ones, which 
are carried in the ſame Ship. But if we fol- 
low Reaſon (that Governeſs of the Law of 
Nations) we ſhall find that we are not to un- 
derſtand it ſo, generally and diſtinctly: For 
as to the Ship it ſhould be diſtinguiſhed, whe- 
ther ſhe belongs to the Captain himſelf or to 
others; if ſhe belongs to the Captain, it 
ſhould again be diſtinguiſhed whether he 
knew, as he generally does, that the illicit 
Goods were laden on board his Ship; or 

| N whether 
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whether he was ignorant of it; as if the 
Mariners, in his Abſence, might have hid any 
Thing unlawful in the Ship. If he knew of 


hired his Ship for an illicit Purpoſe, the Ship 
ſhould be condemned ; otherwiſe, if he was 
ignorant of it; becauſe he was not in the 
Cheat. Which was the Opinion of Paulus f. 
And the ſame Reaſon will hold good of other 
Owners, - for what Paulus ſays is ſimply of 
the Owner of the Ship. If the Captain there- 
fore loads unlawful Goods upon the Ship, 
without the Knowledge of the Owners, their 
Ship fhall not be condemned; becauſe they 
ſhould not ſuffer Damage for the Act of the 
Captain : But that he ſhould ſuffer for his 
own Act is juſt and right. The Law would 
be otherwiſe as to the Owners, if they knew of 
the loading the Goods on board, and ſo were 
concerned in the illicit Trade. However, 
this Diſtinction is not, now a Days, of ſuch 
general Utility, as it was formerly, becauſe 
It is now the Cuſtom of Mariners that the 
Captain ſigns a Catalogue or Manifeſt of the 
Cargo ſhipped on board; and ſigns Bills of 
Lading, whereby he promiſes juſtly to take 
care of thole Goods, and deliver them to 
thoſe to whom they are conſigned. But it 

may 
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may be of Uſe now, if any Thing anlawful 
has been ſhipped on board without the Cap- 


tain's Knowledge: And what relates to other 


Owners of Ships may be of frequent Uſe even 
ar this Time of Day. In regard to the Own- 
ers of the Goods, it ſeems right, for the 
ſame Reaſon, of the Privity or Non-privity to 
the Fraud, to diſtinguiſh whether the /awfu] 
and the unlatful Goods belong to one and 
the ſame Owner, or to different Owners. If 
they belong to one and the ſame Owner, 


there ſeems no Reaſon but that all of them 


both /awful and unlawful may be juſtly con- 
demned ; as by the Roman Law, in Caſes of 
cuſtomable Goods and Tributes. For, by 
that Law, if any one carries Goods that are 
probibited, and Goods that are allowed at the 
ſame Time; and acknowledges the latter, 
but conceals the former, they are both for- 
feited for the Fraud *. Some make another 
Diſtinction, viz. whether the /awfu] Goods 
can be conveniently ſeparated from the un- 
lawful; and think, that if they can, only 
the unlawful ſhould be condemned: But, if 
they cannot be ſeparated, both ſhould be for- 
feited; and they reject the Opinion whether 
they belong to the ſame Owner or not. As 
there is however, always Room for Separa- 

tion ; 
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ion ; there does not ſeem to be any Reaſon, 
or any Authority or Law, for this Opinion, 
The great Reaſon is whether the Goods be- 
long to one and the ſame Perſon who commits 
the Fraud ; for if they do not, it is unrea- 
ſonable that he, who was ignorant of it, 
ſhould be puniſhed for the Offence of ano- 


ther. In Caſes which carry with them the 


fame Parity of Reaſon, the Law juſtifies this 
Opinion. For where there are ſeveral Heirs, 
if one of them gives up for the Duty a Thing 
which js liable to Duty, ws Shares of the 
others are not taken away *. And if Huſ- 
bandmen, or the Servants of him, who is 
Maſter of a Farm, ſhould unlawfully make 
Iron from Mines in the Land of their Maſter, 
who was ignorant of it ; he would incur no 
Penalty . Nor, in a Caſe of Bottomm, 
is the Creditor of the Bo/tomry any way in- 
jured, if, by the Fraud of his Debtor, having 
got #nlawful Goods on board, all the Things 
which the Ship contained ſhould be ſeized }. 


But what if the Owners of the /azful 
Goods did, ſimply, know of the illicit Goods 
being put on board by others? Will this 
ſimple Knowledge only, without farther Con- 

cern 
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cern in or about thoſe Goods, give Grounds 


for Condemnation? Bynkerſhoek mentions an 


Opinion which was given in Holland, that it 
would give ſuch Grounds. But, he lays, 
he is not of the ſame Opinion. In the Caſe 


of the Huſbandmen or Servants making Iron 


unlawfully in a Farm, it is its being done 
without the Maſter's Knowledge, which ex- 
empts him from Puniſhment, and if it had 
been done with his Privity, he would ſuffer, 
becauſe it was' his Duty, and he had the 
Power to prevent it. But where there are 
many different Owners of the Goods on 
board, one cannot controul the other; nor 
even the Captain, who has the Charge of 
tranſporting the Goods : Therefore, becauſe 
the Owner of the lauful Goods cannot for- 
bid it, he ought not to ſuffer ; he might in- 
deed keep back his Goods, but the doing 
that would be no Advantage, for he would 


not thereby prevent the Fraud of the others. 
Which was the Opinion of Bynker/hoek. *. 


Thus it appears that it would be better if 
the Treaties were more explicitly penned, 
agreeably to what has been mentioned before : 
If the Words were not ſo general, theſe Diſ- 
tinctions, though not expreſſed, might be 

tacitly 
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tacitly underſtood ; whereby they might be 
explained by the Circumſtances of every Caſe 
which happens; but the general Manner of 
wording them would be a Hindrance to ſuch 
Explanation. 


As to the Ship, indeed ; I ſhould think, 
that if the Captain or Maſter knows of the 
_ unlawful Goods being put on board, whether 
the Owner knows of it, or not; they ought 
to be confiſcated; for the Act of the Maſter 
is the Act of the Owner, as he is entruſted 
and ſet over the Veſſel and Cargo, by the 
Owner. Beſides that, it would be impoſlible 
to find out whether the Owner, who lives in 
a different Country from that where the Ship 
and Cargoe are ſeized, knew of the putting 
the unlawful Goods on board. Nor do ! 
think it at all material whether the Maſter or 
the Owner, were either of them preſent at 
the loading thoſe Goods on board ; provided 
they knew of it, or the Maſter alone, who 
ſigns the Manifeſt, knew it, as he ſtands 
entirely in the Place of the Owners. 


The Diſtinction made by Zouch, whether 
the Goods belong to the ſame or different 
Owners is a very juſt one, 
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CH AP. XIV. 


Of the Goods of FRIENDS found in the Ships 
of our ENEMIES. 


T has been a common ſaying, that 

Goods found in our Enemies Ships, are 
reputed his : But this is not to be underſtood 
as if it was a conſtant and invariable Law. of 
the Right of Nations, but only a Maxim; 
the Senſe of which amounts to this only ; 
that it is commonly preſumed in ſuch a Cale, 
the whole belongs to one and the ſame Maſ- 
ter. And this Maxim is certainly juſt, for 
if it was not ſo, there would be room for an 
infinite Number of Frauds. However this 
Preſumption may be taken off by plain and 
evident Proofs to the contrary. | 


After Portugal was conquered by the Spa- 
niards in the Year 1602, the Dutch took a 
great many Portugueſe Ships. Grotius, in his 
Hiſtory of the United Netherlands upon that 
Year, Book the 11th, doubts whether the 
Goods of Halians, which were found in the 
Ships taken, were Prize: And he deter- 
mines the Matter by a middle Way between 
Juſtice and the Rights of Var. Wherefore 
he doubted whether the Goods of Friends, 
tound in the Ships of Enemies were to be 

deemed 
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deemed the Property of the Enemies : But 
in his Treatiſe of War and Peace he ſays that 
nothing is acquired by the Right of War, but 
what is the Property of the Enemy; for what 
Things may be within the Enemy's Towns, 
or other Places whereof he is Maſter, the 
Owners thereof being neither Subjects to our 
Enemy, nor animated with the ſame Spirit as 
he againſt us, nothing can be acquired by 
the Right of War; as is inſtanced by the 
Saying of Eſchines, that Amphipolis being a 
City belonging to the Athenians, could not 
be appropriated by King Philip to himſelf, in 
a War which he made with the Amphipolitans. 
So that they are only preſumed to belong to 
the Enemy, till the contrary appears, and 
the Proof of the Property lies entirely upon 
the Owners of the Goods. 


Grotius, in his Notes, mentions that in the 
Year 1438, there being a Har between the 
Dutch and the City of IJ.ubec, and other 
Towns lying on the Baltick Sea and the Ri- 
ver Elbe, it was adjudged in a full Aſſembly 
in Holland, that the Goods found in an Ene- 
my's Ship, which appeared to belong to others, 
were not to be reputed as good Prize z. which 
was from that Time eſtabliſhed as a Law 

there 


( 191 ) | | 
at there |. And if the Ship is the Enemy's, 


at and the Goods are our Friend's, we muſt then 
ut agree for the Ship; and, if the Shipmen will 
Lat not agree, then they ſhall be forced to carry 
18, the Ship into ſome Port of the Captor's chu- 
he ſing, and pay what they owed for the 
ur %% T. = 

as „ | 

by Bynkerſhoek ſays, that he cannot find this 
the Opinion, nor what Council adjudged it, and 
3 1 after ſaying a great deal upon the Miſtakes in 
not the Editions of Grotius, he tells us, that al- 
in though he could not by diligent ſearch find 
11. that Opinion, yet he believes it upon his Af- 
-to firmation, as others have done; and he 


mentions Loccenius de jure maritimo, I. 2. 
4. 4. who writes of it, as of a received 
Law; as did fix Advocates of the Council of 
Holland; with this Addition, that they ſay 
it is ſo, if it be not publicly proclaimed, 
that no Friend ſhould load Goods upon an 
her Enemy's Ship: or that he who had loaded 
Ri- them be ignorant of the War. But, if, by 
bly the Law of Nations, a Friend has the Liber- 
ne- ty of loading his Goods on the Ship of an 


ers, Enemy, it does not appear how the Proclama- 
hich tion of another Country can make that un- 
LAW | lawful, 
here — og 
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lawful, which was allowed by the Law of 
Nations; I may carry on Commerce with 
two People who are my Friends, but Ene- 
mies to each other, unleſs the Treaties ſome 
way expreſly or implicitly forbid it, as often 
happens as to CONTRABAND Goods: But 
what if one Nation, without the Conſent of 
the other Nation, ſhould altogether prohibit 
Commerce to me? that Prohibition would 
be unjuſt : And if the Law of Nations ad- 
mits of it, what then ſignifies whether the 
Friend who ſhipped the Goods knew of the 
War or not? Put the Caſe that he knew of 
it, and that he fully knew alſo that the Ship 
belonged to the Enemy, yet the ſame Queſtion 
will ſtill remain, whether he intended a lau- 
ful or an unlawful Act *? 


In order to throw a farther Light upon 
the Queſtion, it will be neceſſary to conſult 
the Treaties of different Nations; by the 
marine Treaty between the Spaniards and the 
States General, 179th Dec. 1630, it was agreed 
that whatever Goods of Friends are found in 
Ships of the Enemy they ſhall be condemned. 
And the ſame was agreed in the Treaty of 
Commerce between the 'rench King and the 


States General, 27 Apr. 1662. F. 35, and 
Other 
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other Treaties of Commerce between the 
ſame, to wit in the Year 1678, 1697, and 
1713. The fame is alſo agreed between 
Charles 2d of England and the States General, 
by the marine Treaty 1674, $. 8, and by 
the Treaty of Commerce between Charles of 


Sweden and the States, 29 Nov. 1675, F. 8. 


And by another Treaty of Commerce between 
the ſame Parties, 12 O4. 1679. 


Grotius in his Notes refers to the French 
Law related by Mornacius; that when the 
Enemy's Ship is condemned, the Goods of a 
Friend are alſo condemned, and then refers 
to the French Laws, which ſubjects the Ships 
to Condemnation for the Goods, but as this 
latter will be the Subje& of another Chapter, 
I ſhall not treat of that here. | 


Thus it appears that by this French Law 
the Goods of Friends were condemned for 
this Reaſon ſimply, becauſe they were found 


| in the Ship of an Enemy; which does not 


agree with what Gretius writes was adjudged 


| by the Council of Holland, and carried into 


a Law there. Theſe Treaties, indeed, are 
ſublequent, yet they ought not to be obſerv- 
ed by any but thoſe who are Parties to 
them. Treaties may alter the Law of Nati- 
ons as to particular Things agreed on between 
0 the 
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the Parties to thoſe Treaties ; but as to thoſe, 
who are not included in ſuch Treaties, the 
ceneral Law of Nations muſt be the Rule. 


If Treaties do not interfere, it is lawful 
for Neutrals to carry on Commerce with the 
Enemy, and if that is lawful, it will be law- 
ful to contract with him in any Manner; to 
buy, fell, hire, carry, and ſo on; where- 
fore if he hires the Enemy's Ship to carry his 
Goods beyond Sea, he does a lawful Act by 
every Law whatſoever; you, as he is your 
Enemy, may ſeize his Ship; but you can- 


not ſeize the Goods of your Friend, who | 


does no unlawful Act: But then the Friend 
muſt prove them inconteſtably and plainly to 
be his Goods; otherwiſe, as Grotius ob- 
icrves, they are to be forfeited on Preſump- 
tion that they are the Goods of the Enemy; 
as they are found in his Ship: It may be aſk- 
ed what would be the Caſe if the Owners of 
the Goods knew and agreed that their Goods 
mould be laden on the Ship of your Enemy ? 
Thar, I think, would be no Plea for making 
them Prize; the Thing depends upon this, 
whether the Owners of the Goods, by putting 
the Lading upon the Ship of an Enemy, did 
a lawſul or an unlawful Act? I argue that 
ir is a lawful Act, becauſe it is with thoſe 
% th vhom Commerce may be carried on; 

| and 
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and conſequently all kind of Contracts may 


be made with them; and they may there- 
fore hire the Enemy's Ship for their Conveni- 
ency. You may take the Enemy's Ship, and 
whatever is his; but you mult reſtore what 
is the Friend's, for by ſhipping his Goods 
he is no way acceſſary to your Deſtruction ; 
unleſs the Goods were CONTRABAND; __ 
then they are liable to Confiſcation. 


Theſe Things ſeem to agree with what is 
defined in the Book Conſulatus Maris, to wit, 
that the Enemy's Ship belongs to him who 
takes her; but the Owners of the Goods, 
being Friends to the Captor, if they are pre- 
ſent, may treat for the Price of the Ship, and 
ſo purſue their Voyage; but if they cannot 
agree upon the Price, the Ship may be 
brought into the Port of the Captor; and ſo, 
nevertheleſs, the Goods be reſtored to their 
Owner. Sometimes they pay the Hire or 
Freight the ſame as if the Ship had finiſhed 
her Voyage. 


As to paying the Freight, there ſeems to 
be a great Objection to it, nor does it appear 
at al} reaſonable, It is certain, indeed, that 
he, wao ſeizcs a Ship belonging to the Zuemy, 
does allo ſeize all Right which was due to the 
Ship or to the Captain; but no Freight is due 
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to the Ship or to the Captain, but for Goods 
carried to the deſtined Port : And it is ſup- 
| poſed, that the Ship was taken in the very 
Voyage, before the Freight becomes due, 
If he, who took the Ship, is ready to carry 
her with the Goods to the Port ſhe was de- 
ſigned for; this Law may be reaſonable; 
otherwiſe it does not appear ſo. For the 
Captain cannot at any Time after compel 
the Owners of the Goods to pay the Freight, 
and they are ſufficiently puniſhed for putting 
their Goods on board the Enemy's Ship; 
as they are thereby obliged to fetch and car- 
ry them away at their own Riſque and Ex- 
pence; ſo that I apprehend the paying the 

Freight can have no Meaning, but in Caſe 
the Price of the Ship is agreed for; that is, 
if the Ship is ranſomed; but, in that Cafe, 
the Value of the Ranſom, as well as the 
Freight, depends upon the Will and Agree- 
ment of the Parties, and is what they are un- 
der no Obligation to do, by any Law what- 
ſoever. If it ſhould be aſked, to whom muſt 
the Goods be delivered, if the Owners of 
them are not preſent? I anſwer, they mult 
be delivered to the Captain, who ſtands in 
the Place of the Lader, unleſs any other Per- 
ſon is appointed by the Owner in the Port 
the Ship is carried to. Agreeable to this 
Law of Nations was the Practice of the Bui. 
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tiſh Admiralty in the laſt War, as will appear 
in the next Chapter. 


C Hd AP. N. 


Of the Goods of Ex EMIES found in the —_ 
of FRIENDS. 


F the Ship of a Friend carries the Goods 

J of an Enemy, this occaſions a double In- 
ſpection. One, whether the Ship itſelf be- 
longs to my Friend, the other, whether the 
Enemy's Goods may be rightly condemned ? 
As to the firſt Inſpection, if it thereby ap- 
pears that the Ship belongs to a Friend, it 
muſt be condemned for carrying the Goods 
of the Enemy if we were to follow the old French 
Laws, which were formerly in Force in 
France. By the marine Treaty between the 
French King and the Hanſe Towns, 10 May, 
1055. §. 3. it appears that the Hanſe Towns 
were exempted from thoſe Laws. Grotius, in 
the Place mentioned in the laſt Chapter +, 
does not think that French Law of any Force, 
unleſs the Owner of the Friend's Ship con- 
ſented to the lading the Enemy's Goods on 
"4 board, 
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board, or was ighorant of it. In the firſt 
Caſe he thinks the Ship ſhould be condemned, 
ip the latter he acquits her: And in the 5 
Manner Loccenius diſtinguiſnes on this Queſ- 
tion 4. The Diſtinction of Paulus, menti- 
oned in the Jaſt Chapter, between the Know- 
ledge and Tgnorance of the Owner, is of 
great Weight; and in the Roman Law it 
had great Uſe : But now it has ſcarce. any 
Uſe, if the Ship belongs to the Captain him- 
ſelf; for the Captain uſes to receive the 
Freight himſelf, and atteſt it by a Writing 
under his Hand, which is commonly called 
a Bill of Lading. That Diſtinction has 
greater Uſe, if the Ship belongs to other 
Owners, and the Captain has received Goods 
of which they were ignorant, as is ſhewn in 
ch. 13. But it ſeems to me that where there 
are other Owners of a Ship, if they commit 
the Receipt. of Goods to the Maſter, and he 
receives any Thing that is unlawful, they 
are bound by his Act; and it is the ſame as 
if they had received the unlawful Goods. 
For he, who employs a Man that is unfit for 


the Purpoſe he is employed in, is anſwerable 


for a Fraud or a Fault committed by him; 
and if you diſtinguiſh between the Maſter 
and another Owner of the Ship, it will be 

| very 
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very difficult, if not impracticable, to prove 
the Privity of the other Owner. So thar, 
whether the Maſter of the Ship is the Own- 
er, or whether there are other Owners, it 
is the ſame Thing, if the Act of the Maſter 
is the Act of the Owner, and the Matter is 
wholly governed by the Maſter's Act. But 
although this be the Caſe, that the other 
Owners are bound by the Receipt of the Maſ- 
ter even without Orders: Or, put the Caſe 
that the Maſter was actually ordered to re- 
ceive them: Or, put it, that he always 
knows what is hid in his Ship, even in theſe 
Caſes the Ship is not forfeited : For what 
Paulus ſpeaks of, as mentioned before, in 
Chapter 13, cannot properly be extended to 
what we are now treating of. 


The Roman Law may be an improper 
Guide for the Law of Nations, in Things 
which depend entirely upon Reaſon ; what 
Paulus“ ſays relates to the Maſter, who know- 
ingly, or ignorantly, carries Goods liable to 
Cuſtom ; and there it is certainly true, if he 
carries them knowingly, he aſſiſts in doing 
an unlawiul Act; for he commits a Fraud to 
the Publick, who conceals Goods which he 
ought to bring publicly; and he hath know- 
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ingly hired or lent his Ship for the Carriage 
of them. In ſuch Caſe the Law is the ſame 
at this Day: In all Countries Ships are con- 
demned for defrauding of the Cuſtoms impo- 
fed ; for no other Reaſon than that they aſſiſt 
in doing an unlawful Thing. From this ve- 
ry Principle of Paulus, the Ships of Friends 
ſhould be condemned, if the: Maſter know- 
ingly carries CONTRABAND Goods to the 
Enemy: And, (if Treaties do not interfere) 
they are condemned altogether ; becauſe the 
Maſter had aſſiſted in the doing an unlawful 
AC. - 


But let us conſider further, whether, by 
the Law of Nations, he is guilty of an Of- 
fence, who tranſports in his Ship the Goods 
of his Friend, though he is your Enemy ? 
by what Right ſhall you, who are my Friend 
alſo, enter my Ship, though it dots carry 
your Enemy's Goods? I, who am a Friend 
to each Party, will give my Aſſiſtance to 
Fach, in thoſe Things which will hurt nei- 
ther; and ſo each Party may aſſiſt me pro- 
miſcuouſſy. Your Enemy may juſtly hire me 
his Ship, and I may again juſtly hire your 


Enemy my Ship, where there is no Fraud 


tranſacted; but if there is Fraud, in that 
Caſe there is no diſputing the Matter ; for it 

is altogether ſaid that the Ship of a Friend is 
Th Not 
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not to bs condemned becauſe the Enemy's Seas 
are loaded upon it, whether the Maſter of the 
Ship knew it, or was ignorant of it: For 
whenever he knew it, he knew he was about 
2 lawful Act; bur it is not ſo in Caſe he 
knowingly or privately carries cuſtomable 
Goods. From hence it appears rather, that 
the Ship of a Friend is act to be condemned, 
becauſe the Goods of the Enemy are on 
board : of which Opinion was oct 7. 


1 LS faid before, that if the Ship of 2 
Friend carries the Goods of an Enemy, it oc- 
caſions a double Inſpection ; the firſt of theſe 
has been conſidered, it remains now that we 
conſider the other, which is, whether the 
very Goods of the Enemy found in the Ship 
of a Friend are rightly condemned ? Ir will 
juſtly be ſaid that I may ſeize whatever be- 
longs to my Enemy; yet by the ſeveral Trea- 
ties mentioned for that Purpoſe in the laſt 
Chapter, it is agreed that the Goods of an 
Enemy, in the Ship of a Friend, are free: 
The Dutch have a common ſaying free Ship 
free Goods; but this is grounded on the 
Treaties and not on the Law of Nations, and 
prohibited or contraband Goods are always 
excepted z; for they are expreſly forfeited by 

theſe 


2 
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theſe Treaties, in Caſe they are carried to 
the Enemy. Now, if, according to theſe 
Treaties, the Goods of the Enemy found in 
the Ship of the Friend are not condemned, 
much leſs ſhould the Ship itſelf which belongs 
to the Friend be condemned. So that there 
is a manifeſt Departure from the old French 
Law above ſpoken of; or, which 1s truer, 


theſe Treaties are ſo many Exceptions to that 
Law. 


But however this Matter may be, the Rea- 
ſon of the Thing is more to be conſulted than 
the Treaties; and Reaſon tells me I may 
take the Goods of my Enemy, though they 
are found in the Ship of my Friend ; becauſe 
I take what is my Enemy's, and what by the 
Laws of War belongs to the Conqueror. 
It may then be objected that I cannot rightly 

ſeize the Goods of my Enemy in the Ship of 
my Friend, unleſs I firſt ſeize the Ship of my 
Friend; and ſo I ſhall do Violence to the 
Ship of my Friend, that I may catch the 
Goods of my Enemy; and that this is no 
more lawful than for an Enemy to go into the 
Port of a Friend, or commit Depredations 
in the Territory'of a Friend. But it appears 
by all maritime Laws, that it is lawful to 
ſtop the Ship of a Friend, and to examine 

her Papers, whether ſhe belongs to a Friend 
| eee Long " 
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or to an Enemy; for you cannot judge by her 
Colours, becauſe the Enemy might have pur 
up falſe Colours; and, if this is juſt, as it 
certainly is, and is always practiſed, it is alſo 
lawful to examine the Papers relating to the 
Goods, and to learn from them whether any 
of the Enemy's Goods are hid in the Ship, 
and if they are hid there, it is lawful to ſeize 
them : For, by the maritime Laws before- 
mentioned, the Ship of the Friend is to be 
diſcharged after the Enemy's Goods are brought 
into the Port of the Conqueror, where they 
are to be condemned. Bynkerſhoek is of this 
Opinion, but he thinks that it is unreaſona- 
ble that the Captain ſhould have his Freight, 
becauſe that is not due till the Voyage is 
finiſhed, that is, till the Goods are carried 
to the Port they were intended for. If it be 
alledged that it is not the Maſter's Fault that 
ſhe is not brought there, it will be anſwered, 
that the Maſter took the Enemy's Goods on 
Board at his own Peril, knowing the Law, 
that if they were taken they might be brought 
into the Port of the Captor; ſo that the Maſ- 
ter of the Ship can have no Cauſe of Com- 
plaint if the Ship only is diſcharged *. Heinec- 
cius ſeems to agree with Bynkerſboek on this 
Head, 


— 
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Head, as well as what is ſaid in the laſt Chap. 
ter |; and Zouch alſo agrees with them, 
except that he allows Freight for ſq much of 
the Voyage as is performed 4. 


In the late War which Great Britain had 
with Frunce and Spain, ſeveral Ships belong- 
ing to Subjects of the King of Pruſſia, were 
ſeized by the Britiſb Men of War and Priva- 
teers, with Goods belonging ta the Enemy on 
Board. And in divers Ships belonging to 
other neutral Nations, which were taken, 
there were found Goods and Merchandiſe be- 
longing to the Subjects of the King of Pruſſia. 
2s to the Ships which were proved to be 
Pruſſian Property, they were all acquitted in 
the Admiralty of Great Britain, and when 
any of the Enemy's Goods were found on 
board any of thoſe Ships, the Goods were 
condemned and Freight allowed tor the Ship, 
And where there appeared to be any Goods 
the Property of Pruſſians in ſuch neutral Ships 
which were taken, they were acquitted. All 
which was agreeable to the Law of Nations, 
But the King of Pruffia, not ſatisfied with 


theſe Determinations, granted a Commiſſion | 


to 
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to ſome of his own Subjects, in Nature of a 


new Court, to reviſe the Sentences: And 
afterwards being called upon for a Sum of 
Money due from him on a Loan advanced in 
Breat Britain on Security of the Dutchy of 
Sileſia, when it was in the Poſſeſſion of the 


Queen of Hungary, which Money he had 


bound himſelf to pay by the Treaty which 
| ceded that Country to him: He refuſed to 
pay the Money, threatning to make Repri- 
fals of it if the Effects which had been taken 
in Prafſian Bottoms were not paid for; al- 
ledging the Condemnations to be illegal. 
His Emhaſſador hereupon preſented a Memo- 
rial for that Purpoſe to the Britiſb Court, and 
gave it as his Motive for not paying the Mo- 
ney on the Sileſia Loan. Upon receiving this 
Memorial His Majeſty ordered it to be taken 
into Conſideration, together with the King of 
Pruſſia's Motives, which were delivered ſoon 
after to his Grace the Duke of Newcaſtle, 
then the Britiſh Secretary of State, by way 
of Juſtification of what had paſſed at Berlin, 
and they were both taken into Conſideration 
purſuant to his Majeſty's Orders, by Sir 
George Lee, Judge of the prerogative Court 
in England; Doclor Paul, His Majeſty's Ad- 
vocate General in the Courts of civil Law; 
Sir Dudley Rider and Mr. Murray, His Ma- 
jeſty's Attorney and Solicitor General, who 
| made 
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made their Report, 18 January 1753, which no 
was ſent by the Duke of Newcaſile to the ref} 
Pruſſian Ambaſſador, and the Letter and Re- 
port, which does due Honour to the Juſtice 
of his Majeſty and the Britiſh Nation, and 
the Abilities of thoſe great Men to whom it 
was referred, was publiſhed at London in the 
Year 1733. In this Report, amongſt other 
Things, were laid down as undeniable Rules 
of the Law of Nations, that the Property 
of a Friend cannot be taken, provided he ol. 
ſerves bis Neutrality. That the Goods of an 
Enemy on board the Ship of a Friend, may 
be taken. That the [awful] Goods of a Friend 
on board the Ship of an Enemy, ought to be 
reſtored. That conTRABAanD Goods, g- 
ing to the Enemy, though the Property of a 
Friend, may be taken as Prize ; becauſe ſup- 
plying the Enemy with what enables him bet- 
ter to carry on the War, is a Departure from 
Neutrality. And it appears likewiſe, by this 
Report, that three of the Ships belonging to 
the Pruſſians, had been reſtored by Sentence, 
with Freight for ſuch Goods as manifeſtly belong- 
ed to the Enemy, and were condemned. 


This was the Method of proceeding in the 
Britiſh Admiralty ; a Proceeding founded on 


che approved known Law of Nations, where 
- 
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no Treaties interfere, as was the Caſe with 
reſpect to the King of Pruſſia and his Subjects. 


C HA FP. 


Of the Right of PosTLIiMIny ; and whether 
Things taken from the EN EMV, and brought 


into the Territory of a FRIEND, return to 
their POSTLIMINY. 


Oſtliminy is generally allowed to have its 

Etymology from the Latin Words Poſt 
and Limes, which ſignifies Limits or Fron- 
tiers; therefore Poſtliminy is defined to be 
a returning to the Frontiers or Territories of a 
State, that is to ſay, a Right in virtue where- 
of Things and Perſons taken by the Enemy 


return to their firſt State: the Perſons reco- 


vering their Rights, and the Things returning 
to their former Maſters. Pomponius ſays, that 
a Man has this Right of Return the Moment 
he enters into any Place that the State is Maſ- 
ter of T. And Paulus ſays, when he is entered 
our Bourds or Territories *, But from a Pa- 
rity of Reaſon the general Conſent of Nations 
has extended the T Thing further; ſo that the 
Peftliminy (or Right of Return) ſhould take 
place, 
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place, even as ſoon as the Perſon, or any 
Thing capable of this Right, ſhould come ſate 
to our Friends, as Pomponius ſays in the ſame 
place, and Paulus explains (by way of Example 
to a King in Alliance or Friendſhip with us; 
in which Place Friends or Allies are not to be 
taken ſimply for thoſe with whom we are at 
Peace, but thoſe, who join with us in the 
ſame War, unto whom they who ſhall arrive, 
are to be ſafe ; as Paulus ſays, upon the Pub- 
lic Account, Quia ibi primum nomine public 
Tutus eſſe incipiat. And the Reaſon is the ſame 
of Things as Perſons, therefore it is the ſame 
whether Perſon or Thing eſcape, or whether 
it be to Friends, or to his own Countrymen; 
Albericus Gentilis * thinks it is ſufficient if he 
be a Friend, without being an Ally, which 
| ſeems without any Reaſon ; for he, who is 
the Friend only cannot afford Protection, as 
the Ally can, without being guilty of a Breach 
of Neutrality, and therefore Paulus ſays, he 
is ſafe upon the public Account, which refers 
rather to an Ally, than one who is ſimply a 
Friend, and no more. Zouch gives the different 
Opinions, but does not determine any Thing 
himſelf, though he ſeems rather to lean to that 
of Gentilis F. Grotius thinks that Friend here 


ſhould mean an Aly; but he brings no Aſſiſ- 
tance 
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tance from any Reaſoning of his own, with 
thoſe, ſays he, n. 2. who are Friends, but not 
on the ſame Side, Things taken in War do not 
change their State but by ſpecial Agreement ; and 
he inſtances the 2d Treaty between the Ro- 
mans, and the Carthaginians ||, but Zouch ob- 
ſerves, that it does not ſufficiently appear, 
whether what was there agreed upon was to 
be looked upon as public Juſtice, or, for an Ex- 
ception by which they had deviated from pub- 
lic Juſtice. Nor is it always eaſy from Trea- 
ties either antient or modern, without con- 
ſulting Reaſon, to ſay what is the Law of Na- 
tions. Bynkerſhoek * agrees with Grotius, and 
relies much on the Paſſage of Paulus; for, 
ſays he, if we take the Words Friends or Al- 


lies in the conjunctive, as disjunctives ſome- 


times may be taken, it will. favour this Opi- 
nion; for then we may underſtand it our 
Friend, who is alſo our Ally, And he men- 
tions the Authority of Ulricus Uberas +, and 
Hertius 4; the latter of whom thinks Paſt- 
liminy does not take its riſe from the Law of 


Nations, but from a Law which Princes 
P themſelves 
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themſelves have indulged to their Subjects. 
And from thence he concludes that the Peo- 
ple never once diſputed, whether, if Perſons 
or Things taken, come into a neutral State, 
they gain their Freedom by Poſtluminy ? 
which, ſays he, is undoubtedly to be denied, 
becauſe thoſe who are Neutrals, take the 
Fact to be right, and cannot diſallow the 


Captivity. 


It ſeems ſtrange that this Matter which 
appears ſo plain, ſhould have been ſo much 
diſputed as it has been. Certainly what is 
come back to our Allies has the Right cf 
Poſtliminy, becauſe it ſeems returned to itz 
own State, for our Allies make as it were 
one State with ourſelves; for in the Cauſe of 
War which is the common Cauſe between us, 
they cannot be ſeparated from us, and with 
thoſe alone can there, for the lake of Society, 
be a Poſtliminy; but with thote who are ſim- 
ply our Friends, and not engaged on either 
Side in the War, the State of our Goods or 
Perſons is not changed, fince there is no 
Cauſe for changing it. 


It is generally agreed, that in Things ta- 
ken in War a Property is gained, and, 
among our Friends, our Property will remain 
eur Property ſtill: This being fo, hr 
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taken by us, remain ours, and our Cap- 
tive is our Captive ſtill; otherwiſe, by what 
Right could a Prince who is our Friend, take 
from us Things which are our own in full 
Right, and give them to his Friends, how- 
ever equally his Friends? That this cannot 
be done without Injury to us is certain: And 
it is the Duty of him who is neutral not to in- 
terpoſe, even his Judgment, unleſs by 
Agreement and Conſent of both Parties. 
Sometimes there are Agreements to the Con- 
trary of this Rule, as that between the Ko- 
mans and Carthaginians which Grotius menti- 
ons, and the 20th F. of the Peace between 
the Portugueſe and the States General, 6 Aug. 
1661, mentioned by Bynkerſhoek, whereby it 
is agreed that the Things which the Enemy 
of one ſhould take and ſhould bring into the 
Port of the other, ſhould be reſtored to their 
former Owners, if they were demanded with- 
in a certain Time mentioned in the Treaty. 
But ſuch Agreements are always an Injury to 
thoſe who take the Goods of an Enemy, and 
bring them to the Territory of a Friend as a 
Place of ſafety ; and they alter neither the Rea- 
ſon, nor the Law of Nations. The ſame Byn- 
ee alſo mentions a Complaint made by the 
Swediſh Ambaſſador, who, in the Year 1657, 
having had divers Papers taken from him by 
the Danes, who were his Enemies, which 
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were given to the States General his Friends, 
he demanded them again as his Right by the 


Laws of Poſtliminy, which the Author calls 
an unadviſed Complaint. | 


From what has been ſaid it appears, that if 
my Goods, which are taken by the Enemy, 
come to the Poſſeſſion of a Friend and Ally, 
they are to be reſtored to me, and to be 
eſteemed as if my Friend and Ally had re- 
ſerved them from the common Enemy. Some 
have made a Doubt whether the Enemy can 
ſell the Thing taken from us in the Territory 
of a Friend, and recover the Price : This 


Aitzema ſays was provided for in the 12 $ of 


the Peace between the Engliſb and the States 
in the Year 1662, but he does not mention 
the Reaſon of ſuch Agreement, nor does it 
ſeem at all reaſonable, for it would be in 
ſome Degree a Prohibition of Commerce, 
which is free in all Cafes except Places be- 
ſieged; and all Things, except contraband, 
and thole prohibited by Treaties. 


Though Reaſon allows that a Thing taken 
from an Enemy, may be lawfully brougit in- 
to the Territory of a Friend, and that he may 
ſell it there if he pleaſes; yet Bynkerſhoek 
gives us two Inſtances wherein the States Ge- 
weral deviated from this Principle, for on 


gth 


= 7 
gth Aug. 1658, they proclaimed, that no 
foreign Privateer who had taken a Ship, and 
brought it into their Ports on Pretence of 
Sickneſs or any other Excuſe, ſhould fell or 
unload there, but ſhould give notice of their 
coming to the Bailiff of the Place, and he 
ſhould have Care of the Prize, *till they were 
able to go away; inflicting a Penalty of 1000 
Florins on any who ſhould buy any Thing 
out of the Prize, or aſſiſt in unloading it. 
By another Edict of 7th Nov. in the ſame 
Year, it was made unlawful to bring her into 
the Harbour, but only into the Sea Port, where 
they were fate from Danger, but nothing was 
to be parted with from her, nor was ſhe to be 
unloaded ; if any one did otherwiſe, the 
Prize was reſtored to him from whom it was 
taken : The Privateer himſelf was detained ; 
and the Cauſe being heard, his Ship was 
condemned. There are alſo other Edicts, 
he ſays, which agree with the ficſt of theſe; 
but he diſapproves them, and. thinks they 
muſt have been only temporary Edicts *. 


This Right of Poſtlimim takes in not only 
ſingle Perſons and Things, but likewile bo- 
dies of People as Gretius F ſays, they who 

* are 
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are free receive their Liberty, if by chance 
their Ally fhould free them from a hoſtile 
Government: and fo Bynkerſhoek ſays, Ho- 
tomanus argues in his famous fifch Queſtion 
which, he ſays, was not always obſerved in 
the Dutch Alliance; but gives ſome Inſtan- 
ces where it has been allowed, and others 
where it has nor. The City of Groningen, 
which was ſeized by the Spaniards, was for- 
gotten in the Treaty of Utrecht, 1579, yet 
being again conquered by the Prince of 
Orange, it returned to its old Alliance, and 
ſo it 1s expreſly provided by the 2d F. of the 
Laws given to Groningen, 22 July 1594. 
The Towns of Gelderland and Utrecht which, 
in the Year 1672 were ſeized by the French, 


but afterwards forſaken and recovered, are 


more relative to the Caſe of Poſtliminy: after 
they had ſubmitted to the Power of the Ene- 
my, they loſt their Right of Alliance, and 
then it was right to order their Commiſſioners 
not to come any more to the Colledge of the 
States General; but theſe Towns being reco- 
vered, they ſeem to be returned, by the 
Laws of Peſtliminy, to the ſame Alliance, 
and in the ſame manner they were before; 
and when they were rerurned, not only thoſe 
Parts of the Commonwealth, which had 
heen forced away, and afterwards reſtored, 


but allo all thoſe which were taken from the 


Enemy 
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Fnemy came into the State of Alliance and 
Friendſhip. The States General, indeed, de- 
creed, 20th Apr. 1674, that thoſe Provinces 
ſhould have Rank and Place reſtored to them, 
as they had before they-were taken, but yet 
one Voice in the Council of the States Gene- 
ral was taken from the People of Gelderland, 
and other Things diſallowed, before they 
were received into Alliance, and they were 
ordered to ſwear to the Alliance anew, as if 
they had not been in it before. But this De- 
cree impoſed an injuſtice upon thoſe Provin- 
ces, for by the Cuſtom of Nations, every 
Thing ought to have been reſtored to them 
which they had before the Capture; Poftlimi- 
ny requiring it of very right; and if it is due 
of right, nothing can be kept back ; if it is 
not due of Right, why ſhould any Thing 
be given? | | 


When the States General had ſeized va- 
rious Places in the Brazils and elſewhere, 
which were in Poſſeſſion of the Spaniards, 
but had formerly belonged to the Portugueſe, 


before the Spaniards got Poſſeſſion of their 


Country, it was expreſſed in the ten Years 
Truce, 12 January 1641, between the Por- 
tugueſe and the States General, that Nothing 
ſhould be demanded of the States for the 


 Potugueſe, by Right of Paſtliminy, or even 
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as Portugueſe. Notwithſtanding which, in 
the Year 1637, the Portugueſe took ſome 
Places from the Dutch in America, on which 
the Dutch ſent Embaſſadors io o Portugal to 
demand Satisfaction. The Portugueſe an- 
ſwered them that the ten Years being ex- 
pired, the Articles for the Truce were of no 
Force, and that they neither could nor would 
reſtore thuſe Piaces to them, yet they were 
ready to pay the o/ares a certain Sum of Mo- 
ney for them; but the Embaſſadors of the 
States General refuſing this, War was de- 
clared againſt the Portugueſe, 22d OA. 1657, 
and this Queſtion was atterwards ſettled by a 
Peace between thoſe :wo Powers, 6 Aug. 
1661. Theſe Caſes are mentioned by Byn- 
kerſhoek , who thinks the Demand of the 
Portugueſe of their own Places, is juſt 3 be- 
cauſe the States confeſſed that the Kin dom 
of Portugal did not belorg to the Spaniards. 


Add to this that the Portugueſe were Allies of 


the States General in the War with Spain 
and fo, in abſolute Right of Portugueſe, the 
Places which had come into the Power of the 
States General, returned, by Paſtliminy, to 
the Portugueſe. At that Time, indeed, in 
which they came into the Power of the 
States, there were no Kings of Portugal; yet, 

after 
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after they were in their Power, why ought 


not thoſe Things to return to the Kingdom 


of Portugal, which had been taken from 
their Allies, ſaving to the States the Expences 
they had been at in taking them? to which 
perhaps the Peace 6 Aug. 1661 may relate. 


— ——_—_— _— 
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C HAP. XVII. 


Of pnivatTe CAPTURE, and how far the Em- 
pfloyers of Privateers, or the State from whence 
they come, are bound for any Injury done by the 
Perſons employed therein: And if a Ship, 
not having a Commiſſion as a PRIVATE ER, 
takes Booty, to whom it belongs ? 


PRivate Capture is a Part of publick Juſ- 
ſtice, not only, becauſe-it cannot be ob- 
tained without publick Authority, but alſo 
becauſe the Controverſies ariſing from it of- 
ten diſturb the Commonwealth, and Princes 
by turns allow of it, although the Romans 
did not allow of Captures by private Perſons, 
and Cato thought that he, who could not be a 
Koman Soldier, could not lawfully kill an 
Enemy of the Roman People. Yet the Law 
of Solon was in Uſe among them, as Gaius 
ſays 
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lays +, by which private Perſons had Power 
to enter into Companies to plunder, It has 
been an old Cuſtom for Princes to make Uſe 
of their Private, as well as their public 


Strength againſt the Enemy. Formerly in 


the United Netherlands, there were private 
Perſons who uſed Ships of War of their own, 
and to whom Rewards were given out of the 
publick Treaſury in Proportion to their Ex- 
pence; and the Time they kept them up; 
beſides what they got out of the Ships which 
were taken and retaken by them. Theſe 
Ships were then called Cruigers, and were 
uſed much againſt the Spaniards ; and ſince 
that ſeveral Perſons have gone out in their 
own Ships, with their own Mariners and Sol- 
diers, and at their own Expence, merely for 
the Plunder they can get from the Enemy, 
and theſe uſed to be called Capers, or Free- 
booters, and are now called Privateers. But 
Albericus Gentilis in his Book de Advocatione 
Hiſpanica calls them Pirates; but however 
ungenerous the firſt Uſe of them may be, 
they cannot deſerve that Name, becauſe they 
act by public Authority, and have a public 
Commiſſion from the Admiralty, and are 
under particular Regulations, and give Se- 
curity to obſerve thoſe Regulations, and fre- 

quently 
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quently have their Commiſſions taken from 


them when they abuſe or exceed their Autho- 
rity. | 


The Method uſually obſerved by theſe Pri- 
vateers is, to enter into an Agreement be- 
tween the Owners, the Captain and other 
Officers, and the Mariners on board, touch- 
ing the Shares of the Plunder taken from the 
Enemy, and the Rules and Orders to be ob- 
ſerved in the Cruiſes, and the fitting out the 
Ships and providing them with Proviſions 
and all Neceſſaries from Time to Time; 
which Agreements are valid. But it will be 
neceſſary to conſider whether Agreements en- 
tered into by Privateers with other Captains 


for the Partnerſhip of Prizes, which they 


ſhall take ſeparately are valid or not? If 
they are ſent out only to cruiſe. for Plunder, 
and have no other Orders, they cannot cer- 
tainly do any thing without the Conſent of 
the Owners; what Gajus ſays of the Laws 
of Solon, that the Agreements of ſuch as go out 
to plunder are valid, is to be underſtood of 
thoſe who go out in their own Right, in 
their own Ships; in which Caſe, as Owners, 
they may certainly make what Agreements 
they pleaſe. Bynker ſaoek * mentions a Suit 

of 
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of great Concern which happened on this 
Head, which came to a Judgment upon a 
Review. © 4 Privateer belonging to TI ius, 
aud another belonging to Mx vI V took a Ship 
From the Enemy in Company together, and then, 
as Mrvivs ſaid, the Captains of both the 
Privateers agreed, that all the reſt of the Booty 
which they ſhould take, ſhould be in common be- 
tween them. Afterwards they went out again, 
and the Ship of T1T1us takes another of the 
Enemy's Ships alone, which Mevius contends 
is in Partnerſhip by Vertue of that Agreement. 
T1T1us denies that the Prize which was taken 
feparately was in Partnerſſip, and if it was 
fo agreed, be ſays that Agreement was not a le- 
gal one, and ſo it was determined at FLUSH- 
ING; but when MEvius appenled to the ſu- 
preme Council, he caſt Tir ius there, 3 Mar. 
1696, and that Sentence of the Council was 
confirmed by the Judgment on the Review, 
4 O4. 1697: But he agrees with the Opinion 
of Fluſhing, and thinks the other Opinion 
and Judgment wrong, becauſe the Captain 
could not by his Agreement bind Titius who 
was the Owner; and he ſays that on ſearch- 
ing the Records he finds that this Queſtion in 
Law was not moved or thought about on the 
Review, but it was only conſidered whether 
it was agreed by each Captain, that all Prizes 
mould be in common, though taken ſepa- 
rately, 


(nat } 
rately, or that only which one took in the 
other's Preſence. Put the Caſe that the 
Agreement was, that all Prizes were to be in 
common, yet he is of Opinion, the Agree- 
ment of the Captain could not bind Titius. 
The Captain was ſent out by him that he 
might have the Gain or bear the Loſs alone, 
and he ordered him only to cruize, not that 
he ſhould contract a Partnerſhip either to his 
Gain or Loſs, for Titius himſelf muſt agree 
if he would have Mevius for a Partner; 
whatever, therefore, the Captain did, he did 
without Order, and therefore it could not 
bind his Employer. It may be faid that if 
Mevius had taken another Prize alone, there 
would have been no Difficulty to perſuade 
Titius that he ſhould come in for a Part; but 


then Mevius might have defended himſelf as 


Titius does now. The firſt Prize was taken 
by their common Force, by the accidental 
Means of their being together ; and the Di- 
viſion of that Prize is effected by the Opera- 
tion of Law, founded on Juſtice and Reaſon, 
and not by any Agreement between the Cap- 
tains. 


It is worth enquiring into the Partnerſhip 
of Booty, where one or more Ships take a 
Ship belonging to the Enemy, and there are 
other Ships preſent, without engaging when 

the 
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the Prize is taken : And there ſeems to be no 
Objection, but that if the Enemy's Ship is 
not yet taken, I may come up and aſſiſt in 
the Capture: And on this Head Bynkerſhoek 
mentions a Form which the States General 
gave in the Year 1633 to their Privateers 
who cruized againſt the Spantards in America; 
that the Privateers ſhould not ſhare in any 
Prizes taken by the Ships of the American 
Company, unleſs they were called to aſſiſt in 
the Capture: but if Privateers ſhould be cal- 
led in to aſſiſt the Company's Ships, and they 
ſhould take a Prize together, it ſhould be di- 
vided between them according to the Size and 
Strength of the Captors: If the Strength 
was equal, cach was to have half; otherwiſe, 
it was to be divided in a Geometrical Propor- 
tion. 


Suppoſe two or more Privateers chaſe a 
Ship belonging to the Enemy, and one takes 
her ?* Or it by Accident more are pre- 
ſent, but are only Spectators, not Actors, 
and one takes her ? There are ſome who al- 
low a Share to all-who were ſimply preſent, 
and only in Sight, though a long Way off: 
But Bynkerſhcek was of another Opinion: 
For, as he ſays, the Queſtion is not about 
how ſhe was taken, but who took her. We 
do not, ſays he, admit a Fort or a Caſtle in- 

to 


CY gw W wu 


( 223) 
to a Share, though perhaps the Prize might 
be ſaid to be taken by the Fear of them. 
Indeed, if the other Ship engages the Enemy, 
there ſeems to be an accidental Partnerſhip 
contracted, and therefore what is taken by 


Means of their common Force, may be in 


common between them: And in this Caſe it 
is not conſidered how much every one fought, 
but whether he fought, and by that Means 
contributed to the Conqueſt. 


If ſeveral Merchant Ships make an Agree- 
ment, as they often do, for their mutual De- 
fence, it may be a Queſtion whether, if one 
of theſe Ships takes a Prize, it is in common, 
or is the ſole Property of him who takes it? 
And Bynkerſhoek ſays, when this Matter ac- 
tually happened, the Council of Holland were 
of Opinion, that the Prize belonged to the 
Ship only who took her ; for this was not 
deemed a Right of Partnerſhip, but a general 
Average; with which Opinion he agrees; 
for this Agreement was entered into for the 
Sake of avoiding Damage, and not with a 
View to profit ; there was no Agreement as 
to Gain, either expreſs or implied, and tacit 
Agreements are not to be ſuppoſed, unleſs 
the very Nature of the Thing requires them “. 

| The 


—_——— 


* Bynk, Qu. Jur. Pub. J. 1. c. 18. 


( 224 ) 

The next Queſtion to be examined is, how 
far the Employers of Privateers, or the State 
from whence they come, are bound for any 
Injury done by the Perſons employed therein? 
It hath always been a Cuſtom, ſince the Uſe 


of Privateers hath been general, that the 


Commanders of ſuch Ships ſhould give Secu- 
rity for their good Conduct under their Com- 
miſſions. Bynkerſhoek gives us ſeveral Sorts 
of Security which were given among the Dutch, 
In 1597 they gave Caution in the Admiralty 
not to proceed to theDamage of their Friends; 
in 1633, when the States General allowed of 


them againſt the Spartards \ in America, they 


were directed to give Security, but it was 
not expreſſed by whom to be given, whether 
by the Captain, the Owners, or both; but 
the Right was preſerved of bringing an Ac- 
tion, by thoſe who are injured, againſt the 
Captain and others, who ſhould do the Da- 
mage : And although it is not mentioned by 
whom Security is to be given, yet, he thinks, 
it was to be by the Captain only, becauſe it 
was his Duty to bring the Prize into the Port 
from whence he ſailed, and alſo becauſe in 
two Decrees in 1622 and 1627 it is faid the 
Captain ſhould give Security in 10,000, the 
Owners in 12,000 Florins, which 12,000 

Florins 
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7 Florins were to be for any Damage which 
e might be done by the Privateer: And by the 
y Edict 1627, it was added that if the 12,000 
: Florins were not ſufficient to anſwer the Da- 
e mage done, Recourſe ſhould be had to 
e the 10,060 given by the Captain; but 
1 the Treaty of iſt December, 1674, and 
1- other Treaties have been concluded between 
ts Great Britain and the States General and other 
h, different Powers, and therefore ſince that 
ty Time in Great Britain and all her Settle- 
8; ments, as well as in all Places ſubject to the 
of Powers with whom ſuch Treaties ſubſiſt, be- 
ey WE fore any Privateer can receive a Commiſſion, 
ras the Commander is obliged to enter before a 
er competent Judge, good and ſufficient Se- 
ut curity by able and reſponſible Men, who 
c- have no Part or Intereſt in ſuch Ship, in 
the 1300 J. Sterling, or 15,500 Gilders, and 
Da- when they have above 150 Men, then in 


3000 J. or 33,000 Gilders, that they will 
give full Satisfaction for any Damage or Inju- 
ries which they ſhall commit in their Courſes 
at Sea, contrary to that Treaty, or any other 
Treaty between the ſame Powers; upon 
Pain of Revocation, and Annullity of their 
Commiſſions : and the Ship is alſo made lia- 
ble for fuch Damage as they ſhall do: Thus, 
lince the Treaty in 1674, the Law ſtands be- 
tween theſe two Powers. 

Q | This 
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This being premiſed, by whom is any Da- 


mage done by theſe Privateers to be made 


good? As for Inſtance, if a Privateer takes 
a Ship belonging to a Friend, and they, who 
ſhould preſerve her and conduct her, intruſt 
her in unſkilful Hands, and the Ship is loſt; 
can the Owners of the Ship taken make the 
Captain, the Security, and the Employers 
pay the full Value of the Ship? As to the 
Captain there ſeems to be no Doubt but he 
is anſwerable for the full Damage, for he 
was ordered to plunder the Enemy, not our 
Friends, if therefore he plunders the latter, 
he exceeds his Command, and is bound to 
make good the Damage. As to the Security, 
as they are bound only in a certain Sum, 
they cannot ſuffer beyond that Sum, and that 
only for the very Thing which they are Se- 
curity for: If they had been Security for 
bringing the Booty into the Port they failed 
from, when that was performed, they would 
be diſcharged, and it would not concern 
them whether it was taken rightfully or 
wrongfully; unleſs they had been Security 
for this particular. As to the Owners, H- 
kerſhoek mentions a Caſe which happened in 
Holland. Five Ships of Holland took one 
Venetian, but took him wrongfully, The 
Venetians ſirſt proceeded againſt the Captains, 
and obtained a Sentence by which they were 

ordered 
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ordered to reſtore the Ship only ; but, the 
Ship not being reſtored, they proceeded 


againſt the Owners of the five Ships, alledg- 


ing that every one of them was liable to re- 


ſtore the Ship which was taken, with her 


loading,” and ſhould make good Damages 
for the whole; upon which the Council of 
Holland the laſt Day of Fuly, 1603, con- 
demned the Owners in the whole, to reſtore 
the Ship and Cargoe; and if theſe were not 
to be found, then to pay the Value of them : 
But expreſly adding that Execution of that 


Sentence was to be done upon thoſe five Ships 


which took the Venetian; for that the Owners 
were not bound beyond that. However, Byn- 
kerſhoek does not approve of this Opinion, 
and thinks that if Employers ſend out a Maſ- 
ter to plunder, and he plunders wrongfully, 
the Employers are anſwerable for the whole 
Damage given ; the Maſter, who plunders by 


Command, is placed over the Privateer, and 


he who placed him over, by that very act, 


agrees to every Thing the Perſon he ſo ſer 
over does, whether good or bad ; and he ar- 
gues, that Damages are given againſt the 
Owner of a Ship for Wages, upon the Act 
of the Maiter, becauſe he did the Buſineſs for 
which his Command was given him ; for had 
he done any Thing elſe, it would not have 
affected the Owner ; and he who appoints a 

Q 2 Captain 
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Captain of a Privateer knows his Duty con- 
fiſts in Plundering, and if he plunders wrong, 
the Owner is anſwerable for it; that is, for 
the whole Damage, to the laſt Farthing; 
and muſt impute it to his own Fault in put- 
ting in ſuch a Perſon : Of this you may ſee 
his Reaſoning at large, in the 19th Chapter of 
bis firſt Book of Queſtions of public Juſtice. 


From what has been ſaid, it is plain that 
the Employers or Owners are not bound if 
the Maſter is not put into the Ship to plun- 
der; but if he is, they are bound not only 
to the Value of the Ships, but alſo the Se- 
curity entered into is forfeited : But further 
I ſhould think the Owners are not bound. 
However, by the Treaty of Londen in 1674, 
between Great Britain and the States General, 
not only the Sum in which Security ſhall be 
given is mentioned, but alſo the Conditions 
of ſuch Security, that they will give full Sa- 
tisfaction for any Damage or Injuries which 
they ſhall commit in their Courſes at Sea, 
contrary to Treaty; and the Ship was there- 
by made liable ; but Nothing is ſaid of the 
Owners. 


The next Queſtion then which ariſes is, 
how far the State, which grants ſuch Com- 
miſſion to ſuch Privateer, is reſpon ſible for 
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all unlawful Acts done by the Perſons ſo in- 
truſted with ſuch Commiſſion. Gretius * ſays, 
Kings and Magiſtrates are bound to make 
Reparation, if they do not uſe ſuch Means 
as they may and ought, to prevent Robberies 
and Piracy, And he mentions that he was 
aſked the Queſtion concerning a Caſe that 


happened when the States General had granted 


Commiſſions to ſeveral Privateers, ſome of 
which had made Prizes on their Friends, and 
deſerted their Native Country ; roved about 
upon the Seas, and would not return, though 
recalled ; whether the States were bound to 
make Reparation, either for employing ſuch 


lawleſs Men, or not taking Bail or Security 
of them, that they ſhould not exceed their 


Commiſſion : To which he anſwered, ** That 
«© the STATES were no farther obliged than to 


© puniſh or deliver up the Delinquents, if they 


« could be taken; and to make over to tbe 
* Perſons injured, a Right to the Goods of 
* theſe Pirates; in as much as the STATES 
« were neither the Cauſe of this Depredaticn, 
nor had any Hand in it, but hed expre/'y 
« prohibited the injuring their Friends. That 
* they were not in any Way vliged to require 
«© Security, fince they may, even wilhcut ex- 
*« preſs Commiſſions, give all their Subjefts free 
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&« Liberty to take as many Prizes as they can 


„from their Enemy, as was formerly done. 


« Nor can, ſays he, ſuch a Licence be ac- 
« counted the Cauſe of this Injury done to our 
Friends: Nor could it be foreſeen that theſe 
„Men would prove Rogues, nor can ve altage- 
« ther avoid the employing of diſhoneſt Mien; 
&« for then it would be impoſſible to raiſe an 
„ Am. | | 


And he goes on further, * Nor are Kings, 
« ſays he, bound to make Reparation, if their 
« Soldiers either by Sea or Land, ſhall do their 
* Allies any Damage, contrary to their Com- 
« mand; for if any one be bound to make Re- 
„ paration for what his Miniſter or Servant 
« does without his Fault, it is not according to 
« the Law of Nations, but according to the 
„ civil Law, and even that civil Law is not + 
« general; it regards only the Maſters of 
«< Ships, and ſome others, for particular Rea- 
« ſons. And thus, ſays he, hath this Caſe 
„ been determined by the Judges of the ſupreme 
Court, againſt certain POMERANIANS, and 
% hat according to Precedents of adjudged Ca- 
6 ſes of the like Nature, two Ages before.” 


Thus it appears from the Determinations of 
the Courts of Holland, the Treaties, and 


from Reaſon itſelf, that the Owners or Em- 


ployers 


A 
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ployers of Privateers, are not anſwerable, 
farther than the Security given, and the Va- 
jue of the Ships, for any Damage done by 
the Captain contrary to their Orders; and 
the Reaſon of this Caſe differs from the com- 
mon Caſe of Maſters of Merchant Ships, 
this being governed by the Laws and Cuſ- 
toms of Nations, and the other being directed 
by the civil Law : But even in the other Caſe 
of Merchant Ships, the Owners are not re- 
ſponſible for any Thing done contrary to 
their Orders either expreſs, or implied; fot 
every Thing which tends to the loading, un- 
loading, navigating, and refitting the Ship, 
if not done by the expreſs Orders, are pre- 
ſumed to be done by a tacit Conſent of the 
Owners, becauſe the very Nature of the 
Thing requires it; for without it, Commerce 
could not be carried on; but in the Caſe of 
Privateers, the Orders for plundering the 
Enemy can by no Conſtruction be the Means 
of the plundering a Friend, as it is expreſly 
directed that they ſhall plunder te Enemy: 
and the plundering of a Friend is no way eſ- 
ſential ro the Buſineſs in Hand. And, for 
the Reaſons above, mentioned by Grotius, it 
appears that the Prince or State from whence 
the Privateers are ſent out, are not bound to 
make Reparation, either for employing ſuch 
Perſons z or, even not taking Security, un- 
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leſs they neglect to uſe ſuch Means, as they 


may and ought, to prevent Robberies and 
Piracies. 


There remains ſtill another Queſtion, viz. 
If a Ship, not having any Commiſſion, 
rakes Booty, to whom it belongs? Does it 
belong to the Owners of the Ship who hired 


her out? becauſe the Enemy's Ship was ta— 


ken with his Ship and Guns, and he looked 
upon the Maſter and Mariners as hired, by 
which Means it appears that ſhe was ſeized by 
his Ship, Arms, and Men : Ir does not be- 
long to the Maſter and Mariners, becauſe 
they have no Right to demand any T hing 

mote than their Hire ; nor does it belong to 
the Perſon who hires the Ship, becauſe he 
hired it only to carry his Merchandize, and 
not for any other Reaſon. But may not the 

Booty belong, to the Maſter and Mariners, 

becauſe it was taken by their Valour and Bra- 

very; and not to the Owners of the Ship and 

Cargoe, becauſe none of thele hired their la- 

bour to plunder, which is wholly out of the 

Caſe of Hire upon Freight: Or would the 

Booty belong to the Freighter ? becauſe he 

hail the Ship, Guns, Mariners, and their La- 

bour, in Flire, not only to carry his Mer- 

chandize, but therewith to defend the Ship 

and Merchandize, wherefore the Defence is 

to 
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to be taken in every Caſe, not as a mere dri- 
ving the Enemy away, but as a ſeiſing him 
that he may not do Miſchief; and that it 
does not belong to the Owners, nor to the 
Maſter and Mariners, becauſe they ought all 
to be content with their reſpective Hire. 
Theſe are the Reaſons by which each will 
ſupport his Claim. 


The Opinion of Byxkerſboek ſeems to fa- 
your the Maſter and Mariners : although he 
inſtances ſome Determinations to the contra- 
ry, to wit, one in the Year 1633, whereby 
the American Company, in ſuch a Caſe, de- 
creed a Moiety of the Ship and Cargoe to 
themſelves, but determined Nothing as to 
the reſt. Another, where a Tenth was given 
to the Mariners, and after deducting this 
Tenth, one halt was given to the Owners of 
the Ship, and the other half to the Owners 
of the Cargoe, becauſe their Orders were the 
Means of the Ship failing there; therefore 
the Owners of the Cargoe were not to be in 2 
worſe Condition than the Owners of the Ship; 
and if the Ship had been leſs ſucceſsful, the 
Cargoe would have run a Riſque. However, 
notwithſtanding theſe Reaſons, he is of Opi- 
nion, that the Prize belongs entirely to thoſe 
who take it, unlets they take it by Commiſ- 


$021, or being put in Command for that Pur- 
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poſe by others: The Labour of the Maſter 
and Mariners is, indeed, hired 3 bur it is to 
tranſport the Goods and navigate the Ship: 
Therefore, what Advantage ariſes from that 
Carriage, belongs to them for whoſe Ule 
their labour was hired, but neither they nor 
the Owners of the Ship are entitled to the 
Booty ; becaule the Sailors did not go out for 
that Purpoſe, and whatever is extrinſick from 
the Contract, belongs to the Perſons con- 
tracted with. He inſtances in a Perſon in 
Command ; he who receives the Command, 
will not impute it to him who placed him In 
Command, that he is robbed by Highway- 


men, or loſt his Goods by Shipwreck, or is 


taken by his own Lazineſs, or that of thoſe 
about him, by which he is put to ſome Ex- 
pence ; for this is rather to be imputed to 
Chance than to the Command. Paulus * ſays 
all theſe Loſſes follow the Perſon employed, 
therefore the Gain and Advantage acciden- 
rally happening by Means of that Command, 
ſhould follow him alſo; which is certainly 
right, for if he is to bear the Loſs or Puniſh- 
ment of his Indolence, Neglect, or Cowar- 
dice; why ſhould he not have the Reward or 
Gain of his Activity, Care and Bravery ? 

| The 
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The ſame Paulus 4 gives this further In- 
ſtancez © If SemprRonius fays he, com- 
« mands [1T1U8 to carry any Thing to Mzv1- 
« us, and TitT1us finds Money in the Way, 
« or extorts any Thing from a Highwayman 
e who would have robbed him, the Money he 
« found, or what be extorted from the High- 
« wayman, does not belong to SEMPRONIUS, 
« though what he ſent might be in Danger of 
« being loſt by the Way, for what he did was 
« not in Conſequence of the Command given by 
« SEMPRONIUS, but. was merely accidental, 
and owing to his own Conduct.“ 


Bynkerſhoek alſo gives us a Caſe of a Cap- 
tain of a Troop of Horſe, who had lent a 
Horſe to a Trooper who was going to fight ; 
and the Soldier got Plunder ; but the Court 
of Bruſſels refuſed to allow the Captain Part 
of the Plunder which the Soldier took. 
Petrinus Bellus * and Zouch F are of a diffe- 
rent Opinion. But Bynterſboełk thinks the 
Deciſion was right, unleſs it was agreed be- 
forehand whether the Trooper ſhould fight or 
not. Grotius I diſtinguiſhes between the 
« 47s which in a War are truly public, and 

„ private 


* 


+ Ibid, J. 10. de Rom. Jur. 
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private Atts that are done by the Occaſion of 
% public War. By theſe private Als, ſays 
She, ihe Goods of an Enemy principally and 
* direfly belong to the private Perſons , by the 
* other, to the People. ¶ And further (diſtin- 
« guiſhing between Things moveable and 
{© Things immoveabie) Things moveable, ſays 
« he, whether with or without Life, are either 
* taken in public Service, or out of it. If they 
& were not token in public Service, they are the 
« private Coptor's. Thus it is, ſays he, when 
« Soldiers take any Thing from their Enemies, 
rien they are not upon Duty, or exceuting 
* the Commands of their Captaiy, but dcing 
« what any other Perſen might do, or by a bare 
« Permiſſion, what is thus laben is Iowfu! 
« Prize to the Capicrs, becauſe they do not take 


«® them as Servants cf the Publ.c*, And the 


Italiaus diſtinguith this by a different Name 
from other Plunder taken in Service, Thus 
it appears from theſe Authorities, that Things 
taken, with a Commiſſion, or ſpecial Order 
tor that Purpoſe, belong to the Perſons who 
took them; and indeed Reaſon ſeems to 
conſirm theſe Opinions. The Soldiers, in 
this Caſe, were not doing the Buſineſs for 
which they were hired, and therefore the Pub- 
lic who hred them have no Right to the 

Capture. 


—— 
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Capture. In regard to the Maſter and Mari. 
ners of the Merchant Ship, they were hired 
to navigate the Ship and tranſport the Goods; 
and it is of no Conſequence for the Owners 
of the Ship and Goods to ſay that they ought 
to have a Share of the Prize, on Account 
of the Riſque which their Ship and their 
Goods run in the Engagement; for if it had 
not been for the Bravery of the Maſter and 
Mariners the Ship and Goods would have 
been taken : Was the Ship, indeed, ſuppoſed 
to ſeek the Enemy, the Reaſon would be 
different; but this Law is only meant of 
ſuch Ships as are met with by the Enemy in 
the due Courſe to their deſtined Port ; for 
ſhould ſuch Ships, without any Commiſſion, 
or ſpecial Orders, go out of their Courſe to 
cruize after the Enemy, they might run the 
Riſque of being deemed Pirates, and puniſh- 
ed as ſuch, And this is what Puffenderf C 


meant, which ſome have taken for a Contra- 


dition of this Opinion; for he ſpeaks of 
thoſe who go out only to plunder without 


public Authority, not of thoſe, who, whilſt 


they are attacked by the Enemy, attack him 
too; or of thoſe who come at Plunder by 
Accident; which is what is here treated of. 


Therefore both Grotius and Paffendorf ſeem to 


have 
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have been miſtaken by Bellus* and Zouch, 


The Defence of the Ship, as has been before 


obſerved, is to be taken, not as a mere dri- 
ving the Enemy away, but as a ſeizing him, 
that he might not do Miſchief. 


* — n 


C HA F. XVIII. 


Of the Method of TRYING PRIZ ES taken in 
War : APPEALS, and CosrT. 


S by the Laws of Nations two Powers 
at War have a Right to make Prizes 
of the Ships, Goods and Effects of each o- 
ther, upon the high Seas; whatever is the 
Property of the Enemy, may be acquired 
by Capture at Sea; but the Property of 2 
Friend cannot be taken, provided he obſerves 
bis Neutrality. That is, provided he does not 
aſſiſt either Party in ſuch a Manner as to ena- 
ble them to carry on and protract the War. 
But as, in the Courſe of a Var, Ships, Goods 
and Things belonging to our Friends may 
happen to be unlawfully taken; or they may 
be fo blended with other Goods and Things 
of the Enemy as may render it difficult to 
determine whether they are lawful Prize or 
not ; therefore, by the Maritime Law of all 
Nations, univerſally and immemorially re- 
ceived, 


tit 
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ceived, there is an eſtabliſhed Method of de- 
termining this Point, which is this. 


Before the Ship, or Goods, can be diſpoſed of 
by the Captor, there muſt be a regular judicial 
Proceeding, wherein bath Parties may be heard, 
and Condemnation thereupon as Prize, in a 


Court of Admiralty judging by the Law of Na- 
tions and Treaties, 


The proper and regular Court for thoſe. 
Condemnations, 1s the Court of that Sate to 
whom the Captor belongs. 


The Evidence to acquit or condemn, with, 
or without, Coſts or Damages, muſt, in 
the firſt Inſtance,, come merely from the Ship 
taken, viz. the Papers on board, and the 
Examination on Oath of the Maſter and other 
principal Officers; for which Purpoſe, there 
are Officers of Admiralty in all the conſidera- 
ble Sea Ports of every maritime Power at 
War, to examine the Captains and other 
principal Officers of every Ship, brought in 
as Prize, upon general and impartial Inter- 
rogatories: If there does not appear from 
thence Ground to condemn, as Enemy's Pro- 
perty, or contraband Goods going to the 
Enemy, there muſt be an Acquital, unleſs, 
from the aforeſaid Evidence, the Property 

ſhall 
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ſhall appear ſo doubtful, that it is reaſonable 
to go into further Proof thereof. 


A Claim of Ship, or Goods, muſt be 


ſupported by the Oath of Somebody, at leaſt 


as to Belief. 


The Law of Nations requires good Faith : 
Therefore every Ship muſt be provided with 
compleat and genuine Papers; and the Maſter 


at leaſt ſhould be privy to the Truth of the 


Tranſaction, to enforce theſe Rules. 


If there be falſe or colourable Papers; If 
any Papers be thrown overboard ; if the Maſ- 
ter and Officers examined in Preparatorio 
groſly prevaricate; if proper Ship's Papers are 
not on board; or if the Maſter and Crew can- 
not ſay, whether the Ship or Cargoe be the 
Property of a Friend or Enemy, the Law of 
Nations allows, according to the different De- 

rees of Miſbehaviour, or Suſpicion, (ariſing 
from the Fault of the Ship taken, and other 
Circumſtances of the Caſe) Coſt to be paid, 
or not to be received, by the Claimant in 
Caſe of Acquital and Reſtitution. On the 
other Hand, if a Seizure is made, without 
probable Cauſe, the Captor is adjudged to 
pay Coſts and Damages: For which Purpoſe, 
all Privateers ; are obliged to give Security for 
their 
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their good Behaviour; and this is referted to 
and expreſly ſtipulaied by many Treaties *. 


Though from the Ship's Papers, and the 
preparatory Examinations, the Property does 
not ſufficiently appear to be neutral, the 
Claimant is often indulged with Time, to 
ſend over Affidavits to ſupply that Defect: If 
he will not ſhew:the Property, by ſufficient 
Affidavits, to be neutral; it is preſumed to 
belong to the Enemy. Where the Property 
appears from Evidence not on board the 
Ship; the Captor is juſtified in bringing her 
in, and excuſed paying Coſts, becauſe he is 
not in Fault; or, according to the Circum- 
ſtances of the Caſe, may be juſtly intitled to 
receive his Coſts, | LEN ee. 


If the Sentence of the Court of Admi- 
ralty is thought erroneous, there is in every 
maritime Country, a ſuperior Court of Re- 
view, conſiſting of the moſt conſiderable 
Perſons; to which the Parties, who think 

| R themſelves 
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* Treaties between England and Holland, 17 Feb. 

1668, Art. 13. — iſt Dec. 1674. Art. 10. — between 
England and France, at St. Germain's, 24 Dec, 1667, 

Art 10, — Treaty of Commerce at Ry/awick, Sept. 20, 

1697, between France and Holland, Art. 30. — Trea- 
ty of Commerce at Utrecht, 31 March, 1713, be- 
eween Great Britain and France, Art. 29. 
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themſelves aggrieved, may appeal; and this 
ſuperior Court judges by the ſame Rule which 
governs the Court of Admiralty, viz. the 
Law of Nations, and the Treaties ſubſiſting 
with that neutral Power, whoſe Subject is a 
Party before them. | 


If no Appeal is offered, it is an Acknow- 
ledgment of the Juſtice of the Sentence by 
the Parties themſelves, and concluſive. 


This manner of Tryal and Adjudication 
is ſupported, alluded to, and enforced by 
many Treaties . Where the Ship appears to be 
| D = neutral, 


With reſpect to Courts of Admiralty acjudging 
Prizes taken by thoſe of their own Nation, and with Re- 
ſpeQ to the Witneſſes to be examined in thoſe Caſes, the 
following Treaties, — Treaty between England and Hol. 
land, 17 Feb. 1668, Art. 9, & 14.— 1ſt Dec. 1674, Art. 
11. — 29 Apr. 1689, Art. 12, 13 — Between England 
and Spain, 23 May, 1667, Art. 23. Treaty of Commerce 
at Ryſawick, 20 Sept. 1697. — Between France and Heb 

land, Art, 26 and 31. — England and France, 3 Nov. 
1655, Art, 17 and 18, — Between the ſame, 1632, Art. 
5 and 6. — 1677, Art. 7. — Treaty of Commerce be- 
tween Great Britain, and France, at Utrecht, 1713, Art, 
26 and 30. — Between England and Denmark, 29 Nov. 
1669, Art. 23, 34: == Heineccius de navibus ob wel. uoiil. 
merc. commiſſ, c. 2. F. 17. and 18, — Duke of Newcaſtle's 
Letter to the Pruſſian Enbaſſadur, 1753, V 13, 14. 
With Reſpect to Reviews and Appeals, — Treaty be- 
tween England and Holland, 1ſt Dec. 1674, Art. 12, av 
it is explained by Art. 2. of the Treaty at }e/tninfter, 6 
Feb. 1715. — England and France, at St. Germains, 24 
Feb. 1677, Art. 12. — Treaty of Commerce at Ryſevich, 
20 Sept. 1697. between France and Holland, Art. 33. — 
Ditto at Utrecht, 31 March, 1713, between Great Briteis 
and France, Art. 31 and 32. 5 
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neutral,” and the Cargoe; or Part of it, ap 
pears plainly and clearly from the Bills of 
Lading and Papers on board, to be the 
Property of the Enemy; ; the Ship is reſtored 
with Freight for ſuch of the Goods as are 
condemned : But if 'there are contraband 
Goods on board, or the Cargoe, or part of it, 
does not appear manifeſtly from the Bills of 
Lading, and Ship's Papers to belong to the 
Enemy, then no' Freight. And where the 


Ship, or the Cargoe, or'Part of it, are liable 


to be condemned, there no Coſts can. be al- 
lowed, becauſe the yp was rightly brought 
in. 


5 Where the party does not ſwear as 
ſwears evaſively, it is plain he lends his Name 
to cover the Enemy's Property. 
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CHAP. XIX. 


Whether it is lawful to tnsURE the Property 
of the Enemy? or to INLIST SOLDIERS 
in the Country of a Friend. 


N all trading Countries, Contrafs of In- 
ſurance are now become very common z 
yet we do not find the Name of it, por the 
Thing itſelf in the Roman Law : The Rea- 
R 3 ſon 
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| ſon of which was, perhaps, that Commerce 


was not carried on ſo extenſively by the Ro- 
mans, or that they protected their Trade 
from Plunderers by their Fleets; or that the 
Greatneſs of their Empire being ſpread in 
every Sea they traded in, it took away all 
fear of the Enemy . But there was the 
Danger of the Sea fon as well as now 


they did not then, indeed, fail fo far from 


the Shore in general; and it is not ſo 
cuſtomary even with us now, to inſure 


coaſting Veſſels, as thoſe which go a great 


Diſtance from Land. We find indeed in Sye- 
tonius, that Claudius, in a Scarcity of Proviſi- 
ons, not only gave great Encouragement to 
thoſe who built Ships for Trade, but propo- 
ſed certain Profits to the Merchants, and 
took the Loſs upon himſelf, if any happened 
to any of them by Storms. This was ſome- 
thing of the Nature of Inſurance, but it was 
not the Thing we now mean by Inſurance, 
which is no other than the interpoſing of Cre- 
dit for the ſake of a Stranger, in Conſideration 
of a certain Sum paid. 


Agreeably to this Definition of Inſurance, 
it appears to be an Invention, that maritime 


Affairs may be carried on to Advantage for a 


ſmall 
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ſmall Expence: and as the Inſurer takes upon 
himſelf the Danger of the Enemy, and there- 
by renders Navigation more eaſily, ſafely, 
and conveniently carried on by the Inſured, 
it is plain that the Reaſon of War altogether, 
requires that the Inſurance of the Enemy's 
Ships, Merchandize, or other Goods be not 
allowed. When the States General were at 
War with Spain, 11ſt April, in the Year 1622, 
they proclaimed all Inſurances void which 
were made before or after the Edict, by 
the Inhabitants of the United Netherlands, up- 
on Goods belonging to Subjects of the King 
of Spain; laying a Penalty of 100 J. Flemiſh 
on all who ſhould do ſo : Which ſeems very 
juſt, becauſe, in all Declarations of War, eve- 
ry one is commanded to do as much Damage 
to the Enemy as he can; ſo that he is alſo for- 
bid to conſult the Conveniency of the Ene- 
my. The general Law of War requires it. 


It will be, perhaps, nay it has been, al- 
ledged that ſuch Inſurances bring more Profit 
than Damage to the Inſurers; and therefore 
it is more Profit to us than to the Enemy ; 
and that Policy requires we ſhould admit of 
this ſeeming Abſurdity, as the Nation is a 
Gainer by it. It appears to be a Matter of 
much Uncertainty, whether it brings more 
Profit to the Inſurers; but admitting it to be 
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the Caſe that it did, ir does not therefore fol- 
low that the Nation or State is a Gainer, but 
it would rather follow that the Nation is 3 
Loſer, becauſe the Gain of the Inſurer muſt 
proceed from the Safety in which the Ene- 
my's Trade is carried on, and if there are 
few or no Captures of the Enemy's Property, 
the Expence of the Nation for taking that 
Property from the Enemy is ſo far loſt, and 
the Enemy has the Advantage ; and if the 
Nation does not fit out Ships of Var and 
Privateers, and fend them to cruize upon the 
Enemy, no Inſurance will be neceſſary to be 
made at all; fo that, upon this Principle on- 
ly, unleſs the Gain by the Inſurance is more 
than equal to the Expence of the National 
Armaments, the Enemy muſt be a Gainer 
by this Method of Inſuring. Again, when 
Captures are taken from the Enemy, which 
are inſured by Subjects of our own State, the 
Loſs then, or tlie greateſt Part of it, does not 
tall upon the Enemy, but upon the Inſurer, 
who is only another Member of the ſame 
State, therefore, although the Captor, in 
ſuch Caſe, has gained what the Inſurer hag 
loſt, yet the State is not a Gainer, and conſe- 
quently the Enemy is no greater Sufferer, 
thai. our State is thereby a Gainer: But per- 
haps an Example may more clearly illuſtrate 
this Matter. Suppole A, a French Merchant, 

has 
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has a Ship and Cargoe, Value /. 10,000, 
which he was to ſend from Havre de Grace, 
to the Iſland of Martinico in the Weſt Indies; 
but, not caring to run ſo great a Riſque, and 
not being able to get Inſurance in his own 
State, as they are at War with the Engliſh; 
an Engliſhman inſures his Ship and Cargoe, at 


20l. per Cent, which is /. 2000 Premium; | 


The Ship and Cargoe is taken by a Man of 
War or Privateer belonging to Great Britain : 
The Inſurer then pays FL. 10,000, which the 
Captor gains; but the Inſurer having receiv- 


ed C. 2000 Premium, he is out of Pocket on- 


ly J. 8000, fo that the Enemy is only /. 2000, 
the Premium he paid the Inſurer, out of Pock- 
et, and conſequently the State is no more than 


that J. 2000 Gainer, as the other . 8000, 


which the Captor gains, is loſt by the Inſu- 
rer, and it is only a ſhifting Hands from 
one Member of the State to another, and no 
Gain from the Enemy. 


But to carry this Matter ſtill farther ; The 
Enemy may get this Premium of J. 2000 
reinſured by the ſame Means he got the firſt 
L. 10,000 inſured. So that then the Matter 
will ſtand thus. For Reinſurance of {. 2000, 
at 20l. per Cent, there is paid J. 400. The 
Loſs happening, the Reinſurer pays C. 1600, 
ret. to the Enemy, after deducting the Pre- 
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mium; ſo that, by this Means, the Enemy's 
Loſs is no more than /. 400; on inſuring the 
L. 10,000 on his Ship and Cargoe. Conſe- 
quently we hereby aſſiſt our Enemy, and 
enable him to carry on the War with more 
eaſe to himſelf; I might alſo infiſt upon the 
Temptation it is to give Intelligence. to the 
Enemy, and the Frauds they commit in the 
Property inſured, but that is not my preſent 


Deſign. I am aware there are many Argu- 


ments made Uſe of to prove the Advantages 
ariſing: from this Method of Inſuring; but as 
I think they tend more to prove a private 
than a public Advantage, I ſhall not here 
mention them ; but ſhall content myſelf with 


obſerving in general, that the Dutch, who are 


a People that have ſeldom overlooked any 
Advantages to themſelves in Trade, have 
always thought it neceſſary to prohibit this 
kind of In/arance: And did not the French 
find their Account in our inſuring their Pro- 
perty, they would certainly have had ſome 
Method of inſuring among themſelves, 


The States General, by an Edict publiſhed 
13th May, 1622, directed, that the Edict, 
which was publiſhed iſt April in the fame 
Year, ſhould be fo far reſtrained, as that it 
ſhould relate only to Inſurances made after the 
iſt April, which ſeems, indeed, a tacit Ad- 

| | miſſion 
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miſſion of the Legality of ſuch "Inſurances, 
when not prohibited by any ſpecial Law: 
For otherwiſe, thoſe two, which were made 
before any ſpecial Prohibition, were void, as 
well as thoſe declared ſo by the Edict of 1ſt 
April. But, though the Penalty very proper- 
ly relates to furure Time, yet it does not ab- 
ſolutely follow that the Act of Inſuring is 


therefore admitted to be legal till prohibited 
by a ſpecial Law, becauſe the conſtant Uſe 


of preceeding Times hath received the Prac- 
tice; for ſuch a Practice would not amount 
to ſuch a Cuſtom as would make a Law, un- 
leſs that Practice had alſo received the Autho- 
rity of publick Judgment : So that fince the 
Reaſon of War was the Ground of the laſt 
Edict of 13 May, and it was no new Law: 
That Interpretation, as Bynkerſhoek obſerves, 
by which the former Opinion was altered ; 

might be ſaid rather to be an Error, than ta- 
ken fora Law: To ſupport which Opinion, 
he mentions an Edict of the States, proclaim- 
ed 31 Dec. 1657, (as agreeable to the Right 
of Yar) that they ſhould not 7i»ſure the 
Goods of the Portugueſe who where their 
Enemies; but he diſapproves the general 
Prohibition of every Thing which was car- 
ried to Portugal, or brought from thence ; 
becauſe, if thoſe Things belonged to Stran- 
gers, there would be no Reaſon for prohibit- 


ing 
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ing their Goods from being inſured by our 
own Subjects; and becauſe it is not lawful to 
prohibit Commerce by Strangers with our 
Enemy, except as to contraband Goods, which 
it is certainly unlawful to inſure for either 
Friend or Enemy, He mentions an Edict of 
the ſame Sort in the War againſt France in 
- 1689, and another in the War with England, 
in 1695, The Caſe then ſeems to be thus; 
The Ships and Goods, which by Right of 
War may be ſeized and condemned, to 
 whomſoever they belong at laſt, may not be 
inſured, but if they might not be ſeized and 
condemned, there ſeems no Reaſon why they 
may not be inſured. Bynkerſbcek ſays, ſo We 
determine , meaning I ſuppoſe the States 
General, and the Admiralty there, as when 
he gives his own private Opinion, he always 
ſpeaks in the ſingular Number. 


It was the Opinion of Grotiat to the Coun- 
cil of Holland I, that he, who ignorantly in- 
ſures on CONTRABAND Goods, is not bound 
to the Loſs: Or, fays Bynkerſhoek, if it be 
expreſly mentioned, that they were conTR Aa- 
Ap, or Enemy's Goods which were inſured, 
even then would not the Inſurer be bound; 

becauſe 
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becaufe the Contract is void, and depends 
merely upon the Will of the Parties to fulfi} 
it or not, and what is merely voluntary can- 
not be compelled to be executed. And any 
one who has inſured to him, whoever is Own- 
er of the Goods which he inſures; or, as the 
Koman Law expreſſes it, to him, to whom the 
Goods belong, and he happens to be an Enemy 
to whom the Goods belong, the Inſurer is not 
bound for the Inſurauce, becauſe thoſe general 
Words do not include the Enemy; which 
Bynkerſhock ſays was the Opinion of two Dutch 
Lawyers, given to ſome Merchants of Au- 
werp and Middleburgh C. Thus it appears that 
by the Right of War, it is not lawful to in- 
ſure the Enemy's Goods, or any Goods which 
are liable to Seizure and Confiſcation. 


The next Queſtion is, whether it is lawful 
to inliſt Soldiers in the Country of a Friend? 
and this is to be conſidered in a double Light. 
Firſt, as to ſuch of the Subjects of a Friend 
as are Soldiers; and next, ſuch as are not Sol- 
diers. As to the firſt, it is undoubtedly againſt 
all Reaſon and Juſtice to inliſt a Soldier who 
is in the Army of a Prince we are in Friend- 
ſnip with, and to tempt him either by Intrea- 
ty or Money, to deſert his own Prince and 

come 
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come into our Army. This is being the 
Cauſe of Deſertion; the Promoters of which 
are often puniſhed equally with the Deſerters; 
and ſome Nations hold it to be Treaſon. But 
it is another diſtin& Point, whether a Prince 
who is a Friend, in the Government of a 
People who are Friends to him, can inliſt 
thoſe who are not Soldiers, and employ them 
in War againſt his Enemies? If a Prince 
enjoins his Subjects not to leave the State, 
nor engage in War under other Princes, they 
cannot rightly be hired by other Princes : But 
where there is no ſuch Prohibition, or no 
Agreement between the States and the Sub- 
jects for that Purpoſe, as there is not among 
many European Nations, it ſeems to be law- 
ful for Subjects to leave their State, to go in- 
to another, and to enter into the Army of 
another Prince: Of this Opinion is Grotius * 
The Muſcovites, ſays he, have no ſuch Thing 
allowed them; we may enter into a civil So- 
ciety under ſuch Conditions, and the Cuſtom 
of the Place has the Force of ſuch an Agree- 
ment. It is not allowable by the Cuſtom of 
England; nor do the Chineſe allow it. What 
is meant here, is what would naturally ob- 
tain, were there no Agreement to the contra- 
ry; nor is it meant here of going out of one 
Part 


— 
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Part of the State into another; but out of 
the whole State, or out of the whole Extent, 
of the Dominion of the Sovereign. Louis the 
14th of France by an Edict 13 Aug. 1669, 
declared it a Forfeiture of Lite and Goods, 
if any Frenchman, without his Leave, ſhould 
leave France with a Deſign not to return 
again. Before which Time it was lawful ſo 
to do. Where therefore, it is. lawful to £0 


over to the Government of another Prince, 


it is alſo lawful to get a Living there by every 
honeſt Means; and why not, by War by 
Land or Sea? The Dutch have. no Law to 
prevent it, and therefore they may enter into 
foreign Service. But this is here meant of 
Princes in Amity, for no body allows of 
Aſſiſtance to an Enemy, by hiring him Men 
either by Land or Sea; and that is forbid by 
many Edicts of the States General #. 


If, therefore, the Subjects of any State, 
whoſe Aſſiſtance we do not want in War, and 
who have no Law to hinder them from 
changing the State, may rightly give milita- 
ry Aſſiſtance to a Prince who is a Friend, 
why may not that Prince, who is a Friend, 
juſtly hire that Aſſiſtance out of the People 
of a Nation who is his Friend? If it is law- 

ful 
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ful to let out to hire; it is lawful to hire. 
Bynkerſhoek ſays it is the fame with Soldiers a 
with warlike Inſtruments; The State, who 
hires them, may employ them againſt the 
Friends of thoſe in whoſe Country he Hired 
them, with whom he may happen to be at 
Var: Indeed it may happen that he may at 
laſt uſe them againſt ourſelves. As to the 
firſt, ſays he; we ſhould behave equally to 
each Friendz as in warlike Stores, theſe 
may not be carried to either of our Friends, 
but we ſell them to each Friend without 
Fraud, though we know they are Enemies to 
another; and though we know they will uſe 
them againft each other in Var. As to the 


ſecond Particular, the preſent Condition of 


the State, ſays he, is to be regarded; and 


Aunleſs this will permit, neither the Laws of 


Friendſhip, nor Treaties (which among ma- 
ny Allies forbid it) will require it. He ſays 
the Dutch have no Law againſt leaving the 
State; and that many in his Memory have 
entered into the Service of other Princes by 
Land or Sea: But ſuch Princes were Friends 
to the States. Yet no one can inliſt Soldiers 
tbere without the Conſent of the States; and 
he mentions an Edict of 8th Jan. 1529, for 
that Purpoſe, when the Danes, Swedes, and 
Muſcovites inliſted Soldiers in the Netherlands 
without the Conſent of the States; the States 

General, 
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General, 1ſt Aug. 1612, proclaimed that no 
one, the Swedes, Danes, and-Muſcovites by 
Name, ſhould do} it, without Conſent of the 
States in Mriting; and, if they even had 
ſuch Writing, that it mould pot extend to 
thoſe Soldiers of the State as ſhould deſert 
their Colours; directing, that if any one 
ſhould offend; he ſhould Fn Death, or 
ſome other arbitrary Puniſhment: and he 
mentions ſeveral other Edicts, of the like Na- 
ture. 


Thus it ſeems that where chere is no Law 
or Cuſtom to the contrary, People may leave 
their own Country, and enter into the Ser- 
vice of a State in Amity with their Country 3 
but Foreign. States may not inliſt in the Coun - 
try of that Friend, without Leave. of. the: 
Prince or State. 


CHAP. 
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CHAP. XX. 


SECT. L Right of vn Ens AFTER 
Ransom, Oc. 8 
5 ay ConTRIBUTIONS towards 
Loſſes. 
III. Loan on conquered Land. 
IV. HosTaces. 


ie 


What Right Ixsux ERS have arTER Ran- 
SOM, or feaving the Ship by the Enemy. 


T has been a Queſtion concerning Things 

which have been left by the Enemy, or 
ranſomed from them, eſpecially of Ships and 
Merchandize, whether thoſe who have paid 
Freight Money, or have inſured the Ship and 
Goods, have any Right left in the Ships or 
Goods forſaken or ranſomed? Bynker/hoek * 
mentions two Opinions of the Council of 
Holland +, which ſay, that if the Enemy for- 
ſakes the Ship, or the Maſter hath ranſomed 
her, ſhe is to be conſidered as a new Ship 
and it is as if the whole was loſt, becauſe ſhe 


has 
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tas been reduced within the Power of the 
i.nemy, therefore the Creditors for the Freight 
Money and the Inſurers are bound for the 
whole, fo that they have no Right left in the 
Ship and Goods fo returned. But he differs 
from theſe Opinions, becaule, ſays he, they 
are bound only for the Damage which is 
done, and therefore only for the Expence of 
ſaving the Ship, or the Ranſom Money for 
the redeeming it: Philip the 2d of Spain in 
the 27th F. of the Laws of Inſurances, 20. 
Jau. 1570, forbids treating with Pirates for 
Ranſom, by which he allows they may treat 
with proper Enemies ; and as this is wholly re- 
lative to Inſurances, it is to ſhew that Iaſurers 
are not otherwiſe bound for the ranſom Mo- 
ney : otherwiſe it would be in vain to direct 
it. Pomponius ſays, that Redemption gives the 


Power of returning, not the Kight of chang- 
ing the PosTLIMiny V. There is uſually a 


Clauſe in Inſtruments of Inſurance, relative to 
Ranſjoms, which ſhews them as much for the 
Advantage of the Inſurers as of the Owners. 
The Damage done is fo much as is loſt, or 
paid for Ranſom. 1f a Ship taken was already 
brought into Port, and condemned, and 
then a Redemption followed, this would, in- 
deed, be a new Purchaſe. ; 
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SECT. ©, 


ConTriBuTIONS Yowards Loſſes by Land and 
Sea. 


T is a Maxim, that all who receive Bene- 

fir, ſhall contribute towards the Loſs: 
that is, where ſeveral Perſons have engaged 
their Property tcgether in the fame Riſque, 
and Part is ſaved by Means of other Part be- 
ing loſt; the Part fo ſaved, muſt contribute 
towards the Loſs. It a Ship happens to be 
taken, and the Maſter, to redeem the Ship 
and Lading out of the Enemy's or Pirate's 
Hands, promiſes them a certain Sum of Mo- 
ney, for Performance whereof himſelf be- 
comes a Pledge or Captive in the Cuſtody of 
the Captor; in this Caſe he is to be redeemed 
at the Coſt and Charges of the Ship; La- 
ding and Money, if there be any in her, is al- 
ſo contributary, according to each Man's In- 
tereſt for his Ranſom +. So if Part of the 
Goods are taken by an Enemy, or by Letters 
of Marque and Repriſals, Contribution mull 
be paid 4. 


W hen 
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When the Biſhop of Munſter in the Year 
1665, and 1666, had ſeized, laid waſte, 
and plundered certain Places belonging to the 
States General; and the French, ſays Bynker- 


ſock, who came thither to aſſiſt the States, did 


not behave much better; the People whoſe 
Towns had been plundered and laid waſte, 
applied to the States to repair the Damage; 
upon which the Council of the States give it 
as their Opinion, that it ought not to be 
granted; that the Public bore a proportion- 
able Share of the Expence from the Time the 
Enemy had Poſſeſſion of the Places; and as 
to the reſt, it was to be aſcribed to Fate, and 
the Calamities of War ; which it brings to 
the Country wherein it happens. Afterwards 
the ſame Council altered their Opinions, and 
thought there was Reaſon for allowing ſome- 
thing more; eſpecially the Payments which 


were made to prevent the Enemy ſetting the 
Place in Flames, and agreeably to this laſt - 
Opinion, the States of Holland gave their 


Voice, 22 Feb. 1667. But Bynkerſhoek 
thinks this Opinion wrong as to the Exactions 
co prevent the Flames. For, ſays he, though 


it is certain that the Conflagration was there- 


by prevented ; yet that it is unjuſtly charged 
upon the reſt of the Confederates, who were 
X S 2 in 
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in no Fear from the Fire: A whole Fleet is 
not to contribute if one Ship, to ſave herſelf, 
throws over her Cargoe. 


SECT 


Loan * conquered Land, by whom to be paid, 


HE King of Spain borrowed Money 

upon Land, from one who was a 
Friend both to the King and to the States Ge- 
neral. In the War they had with Spain, the 
States ſeized that Land; the Council of Hol- 
land adjudged that the Pledge was extinct “. 
Bynkerſhoek, who reports this Cale, , is of 
a different Opinion, for, ſays he, the States 
ſeized nothing but what belonged to the King 
of Spain; that is, the Dominion and Go- 
vernment. The King held the Land only as 
bound for the Money; and ſo the States 


| ſeized it. Tf the King had fold Part of the 


Land to the Szates, the Security would have 
remained upon the whole to the Creditor, as 
well againſt the King who was the Seller, as 
againſt the States who were the Purchaſers, 
becauſe the Thing paſſes with the Security 
upon it ; which s always fafe to a Creditor 
who is a Friend. The States have now ſeized 

the 


3 
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che whole Land, but they could not ſeige 
and condetnn what belonged to their Friend, 
If the Loan had belonged to an Enemy, that 
too would have been ſeized by Right wi 

IVar, and ſo would be extinct. 


In the Year 1734, the Emperor, Father of 
the Empreſs Queen of Hungary, borrowed Mo- 
ney upon the Duchy of Sileſi id, then part of 
his Dominions, from the Subjects of Great 
Britain in Amity. with the King of Pruffia. 
And by ſeveral Treaties in 1742, and 1745, 
that Country was ceded by the Empre/s- 
Pueen to the King of Prufſia, who was to pay 


che Loan, and the whole was to have been 


compleatly paid in 1745, but this was not 
complied with; and in the Year 1753, a 
large Part of this Sum being unpaid ; the 
King of Pruſſia refuſed to pay it, and ftopped 
it under Pretence of Repriſal for ſome Pruſ- 


/an Ships and Goods alledged to have been 


wrongfully condemned by the Admiralty of 
Creat Britain, and the Cale being referred by 
the King of Great Britain to his Judge of the 
prerogative Court, his Advocate, Attorney, 
and Sollicitor General, they reported their 
Opinion, that the King of Pruſſia was charge- 
able with that Loan, and could not lawfully 
ſtop it even as Repriſals: And upon this Opi- 
mon and Report being tranſmitted by the 

King? S 
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King's Secretary of State the Dux E of NRW- 
CASTLE to the Prufſian Ambaſſador, the Loan 


was afterwards paid. It is certain that the 


Eviction or Deſtruction of a Thing mortga- 
ged does not extinguiſh the Debt or diſ- 
charge the Debtor : The King of Pruſſia could 
not have ſtopped this Money, if he had been 
at War with Great Britain in 1753. But if 
he had been at War with Great Britain, and 
had conquered Sila before the Loan was 
due, that Loan would have been ſeized by 
Right of War. If, after Default was made 
in Payment by the Mortgager, or his Aſ- 
ſigns; a War had broke out between him 
and Great Britain, the Loan could not have 
been confiſcated as Enemy's Property, be- 
cauſe, had it not been for the Breach of the 


Contract, the Money would not have been 
in his Pruſſian Majeſty's Hands. 


SEB 


Hos rTAOES. 


O public Treaties are ſometimes join- 
| ed Hoſtages; and Pledges which are a 
Sort of Accefſory. Haſtages are ſuch Perſons 
as are either freely by their own Conſent, or 
by the Power of cheir Sovereign, delivered up 
to the Enemy as a Security for the Perform- 


ance of ſome Act to be done by the Fower to 


whom 
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whom ſuch Hoſtage is ſubject. He, who is 
poſſeſſed of the ſupreme civil Power, has a 
Right over the Actions, and the Goods of 
the Subjects : Bur the Prince or State ſhall be 
obliged to make Satisfaction, (ſays Grotius) 
to him or his Friends, for any Loſſes he may 
ſuffer thereby; and if it be indifferent to the 
State, which, of ſeveral Perſons, goes as 
Hoſtage, it is beſt to decide that by Lots: 
But the Lord of a Fief has not this Right 
over his Vaſlal, unleſs he be alſo his Subject: 
For the Homage and Obedience, that he owes 
him, does not extend fo far. 


An Hoſtage may be put to Death by the ex- 
ternal Right of Nations, but not by the inter- 
nal; unleſs he himſelf be guilty of a capital 
Crime: And he may, even by the Right of 
Nations, enjoy and leave his Goods to his 


Heirs. Hoſtages may not be put to Death, be- 


cauſe no One having a Power over his own 
Life, can by any Agreement whatſoever de- 
legate that Power to another: the Reaſons 
why this Cruelty has ever happened are men- 
tioned by Hiſtorians to be either Retaliation, 
or becauſe of an obſtinate Defence: but theſe 
are rather Motives than juſtifying Cauſes “. 
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It has been a Queſtion whether an oftage 
may lawfully eſcape? and certainly he may 
nor, if at firſt, or ſince, he hath engaged his 
Word that he would not F. The Diſtinction, 
indeed, ſeems to be, between ſuch Hoſtages as 
voluntarily give themſelves up: and ſuch as 
are delivered by the State ; neither of which 
can lawfully eſcape; and therefore, if they 
do, they muſt be delivered up by the State 
when they return home. But ſuch as are ta- 
ken by Force may certainly make their Eſ- 
cape ¶ (unleſs they have voluntarily given 
their Word not to do ſo, in Order to gain 
more Liberty or ſome Indulgence) for all 
Agreements extorted by Violence, are void 
of themſelves, and conſequently he who has 
been forced to make them againſt his Will, 
may immediately break his Word, if he thinks 
he can do it with Safety. But if he has enga- 
ged his. Word, he ought to keep it: Eft enim 
jus etiam bellicum, fideſque jurigurandi ſape cum 
hte ſervanda. | 


—— 


+ Ih. c. 4. F. t3.—c. 12. F. 18. 
I Heineccius de jur. Nat. & Gent. L. 2, c. 9. f. 221. 
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